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COMPLETE CORPORATE OUTFITS 





SEND FOR 
COMPLETE 
CATALOG 


24 


Outfit No. 21 
$15.00 
Iilustrated 








00 (0) 
OUTFIT $1 5 aos OUTFIT $1 6 OUTFIT +] 9° OUTFIT +21 sa 
No. 21 Black Set No. 1 Black and Red Set |] No. 3 Black and Red Set |} No. 5 Black and Red Set 














3 Ring Minute Book, 3 Ring Minute Book, 3 Ring Metal-Hinged Minute Heavy Rod Style Minute 
30 Blank Sheets 50 Blank Sheets Book, 100 Blank Sheets Book, 100 Blank Sheets 
Book of 25 Litho Certificates Book of 25 Litho Certificates Book of 25 Litho Certificates Book of 25 Litho Certificates 
Name and Capitalization Printed Name and Capitalization Printed Name and Capitalization Printed Name and Capitalization Printed 
Stock & Transfer Ledger, Stock & Transfer Ledger, Stock & Transfer Ledger, Stock & Transfer Ledger, 
Corporate Desk Seal Corporate Desk Seal Corporate Desk Seal Corporate Desk Seal 
Durable Cardboard Box Durable Cardboard Box Durable Cardboard Box Durable Cardboard Box 
No. 22 Same Set with No. 2 Same Set with No. 4b Same Set with No. 6 Same Set with 
Printed Minutes Printed Minutes Printed Minutes Printed Minutes 
and By Laws........ $1600 and By Laws........ $1700 and By Laws........ $2000 and By Laws........ $2300 
Gold Letter name on all 3 books...........cceccccscccccccsees extra $1.00 


OPTIONAL Pocket Seal instead of Desk Seal.........c.ccccccceccccccees extra 1,25 
EXTRAS Steel File, Pull-Drawer Style B or Hinged Lid Style A instead of Cardboard «..@Xtra 5.75 
ae 


Brown Cloth Drawer File instead of Cardboard................ extra 2.00 
Additional Certificates—7 cents each. 





BOND REGISTERS POCKET SEAL $7.25 SPECIAL CERTIFICATES 


Bond Registers, bound black cloth, 
red back and corners, indexed in front 


of book A-Z. 


100 name bond register...$ 6.25 
200 name bond register... 8.00 
300 name bond register... 10.00 
500 name bond register... 12.50 


Preference clauses, etc., under 200 words, 1 or 2 classes 
stock, 50 certificates apportioned amongst classes—Ord- 
ered without complete outfit $18.50. With complete out- 
fit, add to price of outfit $12.00. Add $1.50 for each 100 
words or fraction over 200. Each additional class $2.00. 
Addit. certificates 8c. 


WHEN ORDERING 


(Postage prepaid if remittance is sent with order) 
Print Corporate Name exactly as on Certificate of In- 
corporation, Give State and Year of incorporation; No. 


BONDS 





: , a re ee POWERS Oe kc e aks Capital Stock 

Consult us—we can aid you with speci- ERASE een? If stock is without par value specify total 

° : amount of Shares.......... Is stock Full Paid and Non 

mens of various types of Debentures — assessable ?.......... Certificates signed by President 
50 Bonds.........- $40.00 and up WEES SCS ena oe CGS cue ba ac ee ? 











ee Our new idea for a complete outfit in 1 book. ... NOW AVAILABLE 


«iT “CORP-KIT" CONTAINS: @ 20 CERTIFICATES @ MINUTE SHEETS @ TRANSFER SHEETS @ INDEX 
a @ SUPPLIED IN ATTRACTIVE SLIP-CASE—SEAL INDIVIDUALLY BOXED 
SELECT MINUTE BOOK FROM ABOVE OUTFITS—PRICES SIMILAR TO OUTFITS 
CATALOG ON REQUEST—SEE OCTOBER AND MONTHLY ADS ON THIS PAGE 


S REGULAR OUTFITS, “CORP-KITS," RUSHED TO YOU BY 
pee 


cor? 





MAIL ON SAME BUSINESS DAY ORDER IS RECEIVED 
(Specially Printed Certificates Require More Time) 


£ Pi W Si lionery Cao. 43 Park Place, New York 7, N. Y. 
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of | 
Title Insurance P| 
Carrying the load of details in title matters is an important : 
part of our business—and fast, accurate Title Service is a Se Te & 4 
familiar story to Lawyers Title. * ae Ae 1a 
Branch Offices, Agents and Approved Attorneys—more Wasi 
than 14,000 of them—are all title experts in their own locali- 
ties. They are also experts in adapting Lawyers Title service 
to the requirements of individuals, corporations, govern- 
mental agencies and departments, and lending institutions. 4 
‘2 : & 4 
lawyers Title Insurance (Orporation# lawyers Title 
Home Office ~ Richmond. Virginia 4 Insurance Grporation is: 
Home 
CAPITAL, SURPLUS AND RESERVES OVER $20,000,000 toe 
Lawyers Title Service Available in 44 Stotes including Hawaii; and in the District 
of Columbia, Puerto Rico and Canada. National Title Division Offices: Chicago, 
Dallas, Detroit and New York. Thousands of Approved Attorneys Located 
Throughout the Operating Territory. : 
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The President's Page 


John D. Randall 


Bethel, Gilgal and 
Mizpah—Bethlehem 


In Chancellor Kent’s Memoirs, he 
notes that an earlier judge, Samuel, 
went on circuit throughout Israel year 
after year, holding court in Bethel, 
Gilgal and Mizpah. The Chancellor 
estimated that he himself had held one 
hundred and forty-five different courts 
throughout New York in sixteen years 
on the bench of the Supreme Court of 
that state. 

In some respects, the President of 
the American Bar Association is also 
on circuit. During October, I have at- 
tended state bar association meetings in 
Nebraska, Colorado, New Mexico and 
West Virginia. On the twenty-third of 
the month I was privileged to attend 
the impressive banquet in Ann Arbor 
which climaxed the celebration of the 
one hundredth anniversary of the 
founding of the Law School of the 
University of Michigan. Thereafter I 
went to the state bar meeting of West 
Virginia in Charleston. 

The Board of Governors of the Asso- 
ciation as well as the Section Chairmen 
and Vice Chairmen met in Chicago dur- 
ing the last week of the month. I next 
went to Washington where I addressed 
the class graduating from the police 
academy conducted by the Federal 
Bureau of Investigation. On that occa- 
sion I had the distinct pleasure of wel- 
coming the Bureau’s Director, J. Edgar 
Hoover, as a new member of the Ameri- 
can Bar Association and I presented 
him with his certificate of membership. 

On November 6 in Chicago, I joined 
with the members of the Illinois State 
Bar Association and the Chicago Bar 


Association in paying tribute to the 
Justices of the Supreme Court of 
Illinois. 

This occasion, coming at the end of 
the week of elections, permits me to 
remind you that it is the duty of every 
lawyer continuously to draw public at- 
tention to the judicial office. I refer to 
the necessity of not only an independ- 
ent judiciary but a judiciary with suf- 
ficient tenure and security of office to 
interest the best lawyers in each com- 
munity to accept nomination for judi- 
cial office. The necessity and public 
obligation include working for the 
election of these well qualified candi- 
dates after they have been nominated. 

I do not wish to give the impression 
that I would approve of political chi- 
canery to elect one man. I think that 
it is preferable to have a contest be- 
tween well-qualified candidates and ac- 
cordingly am somewhat suspicious of 
failures to nominate, cross-filing or its 
equivalent, the coalition ticket. Use of 
these devices deprive lawyers and other 
voters of their right to select their 
judges. 

Better still is the plan proposed by 
the American Bar Association wherein 
an impartial commission would recom- 
mend the names of qualified lawyers to 
the governor of a state for judicial 
appointment. The voter would still re- 
tain the right and opportunity to pass 
upon judicial capacity of the appointed 
judge at stated intervals. 

Pending wider adoption of the Amer- 
ican Bar Association plan, one method 
which has been helpful in directing the 





attention of voters to the qualifications 
of judicial candidates is the lawyers’ 
preference poll. This has been success- 
ful in a number of metropolitan areas 
because it is an educational device for 
all of thédawyers as well as the other 
citizens who vote within the area. 

In my address at the Illinois Supreme 
Court dinner, one of the main points I 
stressed was our lack of a mechanism 
within the profession to give lawyers 
protection against a discourteous, ar- 
bitrary or bad-tempered judge. A judge 
who has forgotten that as a public 
official it is incumbent upon him to 
administer justice with proper judicial 
humility. 

In my opinion, the position of the 
organized Bar should be that courts 
should be conducted in an orderly, 
courteous and dignified fashion with 
mutual respect between judge and law- 
yer and between counsel for the plain- 
tiff and the defendant. The judge has 
the powers of his office. He can handle 
forgetful lawyers. Similarly, we should 
be able to devise a method of protect- 
ing lawyers from discourteous judges. 
We should be able to do this effectively 
within the profession. 

I named a fourth city in the title of 
my page. This means Christmas with 
all its lights, delights and its deeper 
peaceful significance. For this day and 
the Season, on behalf of both the offi- 
cial family and staff of the American 
Bar Association and Mrs. Randall and 
my own family, I want to wish each of 
you and your families “A Merry 
Christmas”, 
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Views of Our Readers 








= Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





The Rights of Servicemen 
Stationed Overseas 

The American Bar ought, not to be 
fooled. 

In the October JouRNAL, Major 
Snyder says that day-to-day operation 
is the key to workability of the Status 
of Forces Agreement in England; and 
that the problem is largely one of 
human relations. 

This is not so. 

The problem is to develop what 
Thomas Reed Powell once described 
as the ability to think of something 
which is associated with something 
else—without having to think about 
that with which it is associated. 

THE SOMETHING is: the Judge Ad- 
vocate’s job of getting an American 
representative (note it need not be an 
attorney) to attend the foreign trial of 
an American citizen. 

THE SOMETHING ELSE is this: under 
the Selective Service Acts, the Status 
of Forces Agreement and its corollary 
—the Japanese Administrative Agree- 
ment—an American citizen may: 


1. Be conscripted for military duty; 

2. While serving involuntarily on 
military duty be sent to a foreign 
country ; 

3. While in a foreign country, in an 
admitted duty status, be surrendered 
to the foreign country for trial, where 
he, like Girard, may find himself 

Without right to trial by jury 

Without right to writ of habeas 
corpus : 

Without right to have the trial 
conducted in the English lan- 


guage 


Without right to immunity from 
double jeopardy 

Without right to a defense counsel 
equal in stature to the prosecu- 
tion counsel. 

Is it promoting this loss of an 
American citizen’s basic rights which 
the Major has a “wholesome desire to 
make work”? 

SHAME! 

Vo.ney F. Morin 
Hollywood, California 


Embezzlement by Lawyers 
a la Cozzens Is Unusual 

From the last paragraph of the article 
by Mr. Edward J. Bander entitled “Woe 
Unto You, Novelists” in the September 
issue of the JouRNAL, I quote the fol- 
lowing sentence: “How about a good 
honest thief of a real estate man a la 
Cozzens’ Mr. Tuttle?” 

Mr. Cozzens, of course, was putting 
some drama into his book. He appar- 
ently regards an act of embezzlement 
by a lawyer as being a dramatic epi- 
sode, Just how he would feel about an 
embezzlement by a real estate man, I 
do not know, of course. Personally, I 
do not think anyone would be very 
impressed. 

Looking at it this way, I do not see 
how any of us lawyers can complain 
of Mr. Cozzens. If his story argues 
anything at all, it argues that improper 
conduct on the part of a lawyer is out 
of the ordinary. 

R. E. ALLEN 


Los Angeles, California 
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A Dissenter 
on “Anatomy” 

Although the enthusiasm displayed 
by Mr. Bander in his September ar- 
ticle of the JoURNAL was admirable, I 
fail to share his confidence that the 
scribes of the “mass market media” 
will give the advocate a breather. 

The recent accolades accorded the 
film version of Voelker’s Anatomy of 
a Murder is illustrative of this strange 
malediction that haunts the Bar. 

To the lawyer the picture more re- 
sembled an Australian tag wrestling 
match between Killer Kowalski and 
Gorgeous George against rascals Dr. 
Albert Schweitzer and Boris Pasternak. 
It was unbelievable. 

It strained credulity to watch defense 
attorney Paul Biegler (James Stewart) 
tipping his forensic hat to kindly Judge 
Weaver (Joseph Welch) as a “real 
Judge”, who then proceeded to run his 
courtroom like the promoter of a bull 
and bear pit. Apparently lawyer Welch 
went unconsulted as actor Welch hid 
or winked behind his gavel as the 
prosecuting attorney repeatedly put the 
Zvengali hex on witnesses at the three- 
inch range. 

Biegler himself, trying a capital case 
sans documents, statements or refer- 
ences, showing open hostility to pros- 
pective witnesses during his pretrial 
investigation, operated as if all he knew 
about Blackstone was that it was a 
darn good cigar. 

Finally, it was just too much to see 
Biegler and associate spending untold 
hours in the law library, poring over 
many a volume of forgotten legal lore, 
trying to ferret out that one case on 
“irresistible impulse”. As you watched 
them struggling through the books, ap- 
parently one at a time, it was difficult 
to hide the thought that any first-year 
law student by looking under “I” in 
any law digest or descriptive word in- 
dex, would within five minutes have 
had his brief case brimming with 
precedent. 

But what is it about this lycanthropy 
of law and lawyer that succeeds in 
fooling all of the people all of the 
time?. Anatomy is grinding to its 
twelfth week in Boston. Perhaps again 
it is like the wrestling match. A college 


(Continued on poge 1244) 
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American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 


_and Trust Law; Taxation; and the Junior Bar Conference. 


Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 


Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or terri- 
torial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of the 
JourNAL. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00; Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $5.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $5.00; Real Property, Probate and 
Trust Law, $5.00; Taxation, $8.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $16.00 for lawyers first admitted to the 
Bar in 1954 or before; $8.00 for lawyers admitted in 1955, 
1956 and 1957; and $4.00 for lawyers admitted in 1958 
or later. 


Manuscripts for the Journal 
= The Journat is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


that does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 


other publication. 
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1960 GUIDEBOOK TO LABOR 
RELATIONS LAW 


Here’s a new CCH guide to the how, 
what and why of labor relations law 
today. Over 15 lively chapters make 
completely understandable the fed- 
eral statutes which control union-man- 
agement-employee relations. You'll 
like the easy-reference format which 
pinpoints and explains the new 1959 
Labor-Management Reporting and 
Disclosure Act, the Taft-Hartley Act, 
and the National Labor Relations Act. 
Topical index; soft covers, 6” x 9”, 
nearly 400 pages. Price $5. In prepa- 
ration. 


AN 


= 
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BOOKS BY MAIL 


4025 W. PETERSON AVENUE, CHICAGO 46, ILLINOIS 


PLY pubtishes 


FEDERAL TAXES — 1960 


~ Welcome tax help any time of the 
year—reflects all 1959 federal income 
tax law changes. Simplifies daily tax 
problems; tops for brush-up, tax train- 
ing or reference. In all, 1,248 fact- 
filled pages of tax-saving ideas, hints, 
and suggestions, including valuable 
TAX SAVINGS Division. All in a hand- 
some 8%” x 10” ring binder for quick 
finding, easy use. At no extra cost — 
buyers receive two big books of 
filled-in tax return forms for use in 
preparing 1959 tax returns to be 
filed in 1960. Price $17.50 on 15 
days’ approval. 


oF 1960 U. S. 
MASTER TAX GUIDE 
As dependable as a calendar, 
this guide on federal tax prob- 
lems is based on the Federal 
Revenue Code as amended, 
and regulations, rulings, and 
decisions. Handy for desk 
or brief case. Soft covers, 
6” x 9”, 448 pages. 
Price $3. 


FEDERAL ESTATE AND GIFT 


TAXES EXPLAINED 
— Including Estate Planning, 
1959 Edition 


Reflects all 1958 amendments, rulings, 
estate and gift taxes to press time. 
Easy to use and understand, it points 
up ways to keep taxes at legal lows 
by sound estate planning. Includes 
rate tables and computations plus 
handy sample schedules. Topical in- 
dex; soft covers, 6” x 9”, 288 pages. 
Price $3. 


CCH PRODUCTS COMPANY SATISFACTION 
4025 W. Peterson Ave., Chicago 46, Ill. GUARANTEED 

Send CCH books indicated below, at prices quoted, plus small 
postage and packing charge. (When remittance in full accompanies 
order, CCH Products Company pays postage and packing.) 


(J Federal Taxes — 1960 0 Federal Estate and Gift 
(040) — $17.50. Taxes Explained — Including 


Estate Planning, 1959 Edi- 
0 1960 U.S. Master Tax Guide i ey 
(0101) — $3. pepper Bie 


(0 Guidebook to Labor Rela- 
tions Law (9119) — $5. In 
preparation. 


C0 Also send free list of other CCH books. 


Signature. 





Firm 





040—907 
Street & Number. 





City, Zone & State. a 





(When ordering by letter or purchase order, 
please attach this coupon.) 
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# A kitchen phone that can be recessed in a wall or cabinet. 


‘w A phone with the dial conveniently placed in the handset. 





4 A phone that has push buttons instead of a dial for calling. 


‘w Acompact microphone-dial unit for “hands-free” telephoning. 





TOMORROW'S TELEPHONES ‘ 


tested today! 


They’re being 





These are models of some new and 
different telephones that we’re test- 
ing in the homes of certain of our 
customers. We want to discover what 
the customers themselves find most 
useful and attractive about these 
phones, and what changes could be 
made to improve them. 


BELL TELEPHONE SYSTEM ( 


Exciting in themselves, these new 
telephones are also symbols of many 
exciting changes going on “behind 
the scenes” to make the telephone 
still more useful and convenient. 
(For example, millions of our cus- 
tomers can now dial their own long 
distance calls direct.) 
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Some day you may have one or 
more of these phones in your home. 
But even if these experimental mod- 
els are never put into full production, 
the research and technical skills that 
went into them will be used in other 
ways, to bring you continually im- 
proving telephone service. 
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Classics for Christmas: appreciated gifts! 





The unique book club 
for Bench & Bar 


A group of your fellow attorneys, conscious of the unfor- 
tunate /acunae in our personal law libraries, and of the 
q difficulty of filling such gaps from normal sources, has 
formed a new hind of book club, devoted to finding, dis- 


seminating, and (when necessary) actually publishing in 


new editions . 


The Classics of haa? Thought, History, and Literature . 


including the rich and classic works, 


old and new, on constitutional history, men famous in the law, government, jurisprudence, famous trials, 


legal essays, the judiciary, and fictional subjects. 


Monthly selections are chosen for the Members by an 
eminent and distinguished Board of Editorial Advisors: 


e Judge Learned Hand 

e Judge Alexander Holtzoff 

e Dean Roscoe Pound, Emeritus 
e Mr. Merlo J. Pusey 

e Mr. Joseph N. Welch 


e Mr. F. Trowbridge vom Baur 





Your LAWYERS’ LITERARY CLUB offers original 
publishers’ editions, each month, at savings up to fifty 
per cent—all selected to broaden our understanding of 
the great periods of the law, the philosophies and con- 
tributions of men of genius, books which are or will be 
classics of legal literature. Alternate selections will be 
available from the Treasure List of Classics. 

GIFT CLASSICS will be selected and sent to each 
Member, without cost, with every third book accepted, 
after the initial period of obligation to accept six books 
during the first year. 








HISTORY OF ENGLISH LAW, 
by Pollock and Maitland, with a 
new introduction written espe- 
cially for our edition by Dean 
Roscoe Pound, Emeritus. 

This great work of legal historical 
scholarship is offered as a special 
premium to new Members, at the 
unprecedented price of 7.50 for the two-volume set. The 
original publisher’s price was 30.00. 


THE PRESIDENT: 

OFFICE AND POWERS, 

by Edward S. Corwin, New York 
University Press, Publisher’s price: 
6.50. Special price to Members: 
5.20. 

You begin your Membership with 
this first monthly selection by the Board of Editorial 
Advisors. ““The major source book for an understanding 
of the nature and functioning of the Presidency . . . will 
become a classic of political science writing in this 
country.” Columbia Law Review. “Enriched with the 
lore of practice and opinion.” Yale Law Journal. 


LAWYERS’ LITERARY CLUB 


The Barr Building, 910 Seventeenth Street, N. W., Washington 6, D. C. 


Cot in WEN Gets hind ies easin exh ste ee aoe einer een ie ements ei C lassics for C hristm: iS: appreciated gifts! 
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Canta qamn cxtns eatin ites mute sinen om 


Enroll me as a Charter Member of the 
Lawyers’ Literary Club, and send me as 
my first oclection THE PRESIDENT: 
OFFICE AND POWERS. I understand 
that I I wilt also receive the two-volume 
HISTORY OF ENGLISH LAW, at the 
Pec (easter Member’s price of only 
7.50 (plus postage and handling). I 
understand that you will bill me later. 
I agree to accept a minimum of five addi- 
tional books during my first year of 
membership. I understand that, after my 
first six books, I will receive the current 
GIFT CLASSIC with every third book I 


accept, without cost except a small charge 
added to cover postage and handling. I 
understand that you will send me a copy 
of the Treasure List of Classics. Please send 
me also details of your Christmas Gift 
Plan for Members. 

I reserve the right to cancel my member- 
ship at any time after my initial purchase 
of six selections. 


O I would prefer an alternate to the first 
month’s selection. Please send me_ the 
Treasure List of Classics from which to 
choose. 
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AEG. U. B. PAT. OFF. 


and 
DACRON 


REG. U.S. PAT. OFF 


are 
trademarks, 


too! 


As his cap and pipe identify Sherlock Holmes, 
our trademarks identify the unique qualities 
and characteristics of two of our modern-liv- 
ing fibers. ‘“Orlon’’* distinguishes our acrylic 
fiber; “‘Dacron’’*, our polyester fiber. As we 
use and protect these trademarks, they be- 
come more meaningful and valuable both to 
consumers and to the trade. 

For handy folders on proper use of the trade- 
marks “Orlon”’ and “Dacron’’, write Product 
Information, Textile Fibers Department, 
E. I. du Pont de Nemours & Co. (Inc.), 
Wilmington 98, Delaware. 


TEXTILE FIBERS DEPARTMENT 


QU PONT 


REG. U.S. PAT. OFF 


BETTER THINGS FOR BETTER LIVING... THROUGH CHEMISTRY 


*When using these trademarks, always remember to: Distinguish “Orlon” and “Dacron”— Capitalize, use quotes or italics, or otherwise distinguish by color, let- 
tering, art work, etc. Describe them—Use the phrase “Orlon™ acrylic Aber (or “Dacron” polyester fiber) at least once in any text, Designate them—lIn a footnote 
@r otherwise designate “Orlon” as Du Pont's registered trademark for its acrylic fiber and “Dacron” as Du Pont's registered t'ademark for its polyester fiber. 
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PRIVILEGED 
COMMUNICATIONS 
BETWEEN PHYSICIAN 
AND PATIENT 


By 
CLINTON DEWITT 


Professor of Law 
Western Reserve University 


Until now no textbook dealing ex- 
clusively with this testimonial privi- 
lege has been available. The con- 
fidential physician-patient relation- 
ship deserves searching study be- 
cause this privilege penetrates per- 
haps 90% of all litigated cases. 


Attorneys meet this problem in ac- 
tions to recover proceeds of life, 
accident, or health insurance con- 
tracts; actions for damages for per- 
sonal injury, for wrongful death, for 
malpractice and testamentary actions, 
actions for divorce, lunacy proceed- 
ings, actions to obtain benefits under 
Workmen’s Compensation Laws, etc. 


Professor DeWitt’s comprehensive 
yet practical treatise will be helpful 
to trial lawyer and trial judge in 
solving the problems that constantly 
arise from this troublesome and 
much abused rule of evidence. 


“One of the finest professional 
books ever considered by this 
reviewer.”’—The Cleveland Bar 
Association Journal 


“In his scholarly and readable 
style, Professor DeWitt has 
written a book which, unques- 
tionably, will be the authoritative 
text in the field which it covers. 
It will be of immeasurable value 
to judges, trial lawyers and 
medical men everywhere. All of 
them and every law or medical 
library in the country should 
have this splendid textbook and 
working tool.”—Western Reserve 
Law Review 


Publication date 1958 


$11.50 548 pages 





THE LAW OF 
MEDICAL PRACTICE 


By 
BURKE SHARTEL 


Professor of Law 
University of Michigan 


and 


MARCUS L. PLANT 


Professor of Law 
University of Michigan 


@ What is the legal status of 
America’s 100,000 test tube 
babies? 


@ Just who does own an x-ray? 


@ Who must consent to medical 
procedures for a mental 
patient? 


To the lawyer who has a medicolegal 
problem this new work by Shartel 
and Plant represents a tremendous 
saving of time in legal research. 


CONCRETE CASES show how 
principles are applied 


EXTENSIVE BIBLIOGRAPH- 
IES enable the attorney to re- 
search a given point thorough- 
ly without time-consuming 
breaking of new ground 


He will find here a ready reference 
to pertinent A.L.R. collections of 
cases and to the treatment of his 
particular subject by text writers 
and law review commentators. 


As long as medicine is practiced by 
human beings on human beings, 
there will be medical malpractice 
suits. It is estimated that claims are 
being filed at the rate of 9,000 a year. 
Can you afford to be without this 
book? 


Publication date 1959 


$12.50 468 pages 








CHARLES C THOMAS e PUBLISHER 


301-327 East 


Lawrence Avenue 


Springfield @ Illinois 








You'll be interested 
also in these 
NEW BOOKS 


for attorneys 


® EVIDENTIAL 


DOCUMENTS 


by James V. P. Conway. 
Pub. ’59, 284 pp., 80 il., $7.50 


THE PAROLE PROCESS 


by G. I. Giardini. Pub. 
59, 480 pp., $12.50 


COURTROOM MEDICINE 

compiled and edited by 
Marshall Houts. Pub. ’58, 544 
pp., 150 il., $14.00 


FROM ARREST 
TO RELEASE 

by Marshall Houts. Pub. 
58, 256 pp., $5.75 


FROM EVIDENCE 
TO PROOF: 


by Marshall Houts. Pub. 
56, 416 pp., 150 il. (2 in 
color), $7.50 


THE RULES OF 
EVIDENCE 

by Marshall Houts. Pub. 
56, 160 pp., $3.75 


SCIENTIFIC 
INVESTIGATION AND 
PHYSICAL EVIDENCE: 

by Leland V. Jones. 
Pub. ’59, 312 pp., 106 il., 
$8.50 


PSYCHIATRY AND 
THE CRIMINAL: 


A Guide to Psychiatric 
Examinations for Criminal 
Courts by John M. Mac- 
donald. Pub. ’57, 244 pp., 
$5.50 


SOURCEBOOK ON 
PROBATION, PAROLE 
AND PARDONS 


by Charles L. Newman. 
Pub. ’58, 348 pp., $7.50 


ARREST, SEARCH 
AND SEIZURE 

by Howard M. Smith. 
Pub. ’59, 110 pp., $3.75 


DRIVE STRUCTURE 
AND CRIMINALITY 
Criminobiologic Investi- 
gation—Contributions to Ex- 
perimental Drive Research 
and Schicksal Psychology 
by Hans Walder. Edited by 
Lipot Szondi, Translated by 
Marvin W. Webb. Pub. ’59, 
192 pp., 164 il., $7.50 
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KNOW-HOW 





GET ALL THREE ... SEE YOUR LOCAL TRAVELERS AGENT OR BROKER 


THE TRAVELERS 


INSURANCE COMPANIES, HARTFORD 15, CONNECTICUT 


All forms of personal and business insurance including 
Life ¢ Accident ¢ Group ¢ Fire « Marine ¢ Automobile ¢ Casualty ¢ Bonds 





(Continued from page 1236) 


championship final, as legitimate and 
realistic an adversary proceeding as 
exists under this sun of ours, is at best 
about as exciting as a chess game in 
San Francisco’s Pacific Union Club, 
while the inanities of the Killer Kowal- 
skis, Mr. Tojos et al., would stir even 
the dean of a theological seminary 
to cheering, jeering, perhaps ripping 
up his program or tearing the back 
out of his arena seat, according to the 
tide of battle. 
Barry C. REED 

Boston, Massachusetts 


A Disagreement About 
Rouault’s “‘Three Judges” 
While no one can quarrel with 
Harold Porter’s call for a strong and 
independent judiciary (“The Three 
Judges, ..” in September’s JouRNAL), 
the aesthetic and artistic judgments he 
unfolds therein are certainly most con- 
troversial and much less acceptable. 
In fact, the more reasonable insight of 
one’s own faculties as well as the weight 
of critical opinion are decidedly op- 
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posed to Mr. Porter’s interpretation of 
the Rouault painting, “The Three 
Judges” which the article relies upon 
in support of its legal thesis. 

Indeed, until Mr. Porter’s recent 
flyer, the general aesthetic view of “The 
Three Judges” has been wholly and 
intensely to the contrary. Thus, the 
eminent French art critic Charpin- 
Raimu (a close personal friend of the 
artist) has in his privately printed Les 
Arts pour le: Artistes found in this 
same painting the very personification 
of a wise, powerful and incorruptible 
judiciary. Where Mr. Porter imagines 
prejudice and moral deterioration, 
Charpin-Raimu (as well as the canvas 
itself) illumines an enlightened justice 
and charity for all. Where Rouault’s 
Chief Justice demonstrates understand- 
ably compassionate concern for soci- 
ety’s need to punish frailties that are 
all too human, Mr. Porter finds only 
trepidation and fear of public unpopu- 
larity. Venerable old age is translated 
by the author into decay; moral pas- 
sion is transmuted (by some strange, 
introverted alchemy) into an unsym- 


pathetic hostility. Every obvious virtue 
is literally blackened into ominous 
vice. “Let not law sit in judgment upon 
art, and vice versa”, cautions Charpin- 
Raimu, and we would all do well to 
follow suit here. 

But let your own senses themselves 
be your trusted cicerone in art. Look 
again at the JOURNAL’s black and white 
reproduction of “The Three Judges” 
(page 954) and see which of these 
views is closest to reality and sweet 
reason. Does not the center jurist with 
his wide-eyed countenance present to 
his courtroom a frank, receptive and 
responsive face, one in which mind 
and spirit are equally alert to awesome 
responsibility? Is this not the hall- 
mark of judicial virtue? Does not his 
visage breathe the very essence of 
matchless knowledge and scholarship 
in the law, accumulated over a life- 
time both on and (certainly) off the 
bench? Is not a tender humanity, a 
philosophic beauty born of his eternal 
balancing of the grave alternates of 
life and death, etched in that face? 
Does not a humble and just pride 
majestically bear the honorable trap- 
pings of judicial office? ... 

As plainly evident, the judge on the 
left displays not the “cunning corrup- 
tion” Mr. Porter fancies, but rather the 
intense concentration of one mightily 
seeking a Solomonic solution to a com- 
plex legal quandary. And where can 
sustenance be found for the bare, un- 
supported charge of a “smug confi- 
dence... of prejudice” in the third 
jurist on the right? Rather, the artist 
here has fondly and becomingly repre- 
sented the warm and friendly humor of 
one who through strength of character 
has not succumbed entirely to the 
heavy and onerous burdens of official 
responsibility; one who with Olympian 
detachment continues to see the irony 
of each lawsuit, the partisan hyperbole 
that sits on every litigant’s shoulder; 
one who lightens the explosive contro- 
versy by the subtle insight of laughter 
at the cosmic truth of “What fools 
these mortals be!” May the tribe of 
such men increase! . 

But certainly the ultimate refutation 
of Mr. Porter’s novel thesis is found in 
the very words of the artist Rouault 
himself. Writing to his friend Panurge, 

(Continued on page 1246) 
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Fipeviry anno Deposit Company 
HOME OFFICE: BALTIMORE, MD. 


_ One of America’s Oldest and Strongest Bonding and Insurance Organizations 














Try LAW WEEK 
for the best and 


fastest coverage of 


U.S. SUPREME COURT 








Opinions—in full text—mailed immediately 


LAW WEEK messengers stand ready to receive the Opinions 
of the Supreme Court the moment they are handed down... 
to rush them to the printers for photographic reproduction, to 
the LAW WEEK editorial offices for the preparation of expert 
digests, to the Post Office for overnight delivery to your desk 
with accompanying digests. 


With LAW WEEK you also get weekly notification of: 


¢ Significant federal and state court decisions 

¢ Important new federal agency rulings 

¢ Summary and Analysis—a five-minute review of new law, 
including an incisive analysis of the leading cases of the week. 


seseacuseseses Clip this coupon! WY Mail today! sasussuuseuuss 


The Bureau of National Affairs, Ine. 
1231 24th Street, N.W., Washington 7, D.C. 


Please send us The United States LAW WEEK for a trial period of 
90 days at your special introductory price of $13.00, including installation 
of Reference Binders with all material contained in the current volume. 
If we do not continue service after this trial we will return Binders and 
contents at your expense. 
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YOUR WAY 


withdrawal, 


When you use the CT organiza- 
tion for effecting incorporation, 
qualification, merger, dissolution, 
amendment or any 
corporation filing, your work 
handled swiftly and surely, exact/y 
as you instruct it to be handled. 


of 





and Associ 


Albany 10........ 4S. Hawk Street 
Atlanta 3............ Healey Building 
Baltimore 2..........10 Light Street 
Boston 9... 10 Post Office Square 
Buffalo3 Ellicott Square Building 
Chicago 4 208 S. La Salle Street 
Cincinnati 2............ Carew Tower 
Cleveland 14... Union Com. Bidg. 

Dallas1 'RepublicNat’lBank Bide. 
Denver 2 ............ 1700 Broadway 
Detroit 26............ Dime Building 
Dover, Del. ........ 30 Dover Green 





The Corpora on Te ot Company 


CT Corp ration ystem 
:d Companies 


sésietee wii 608 Fannin St. 
Jersey City 2 15 Exchange Place 
Los Angeles 13 510 S. Spring St. 
Minneapolis1,Midland BankBldg. 

.. - 120 Broadway 
Philadelphia 9..123 So. Broad St. 
Pittsburgh 22......Oliver Building 
San Francisco 4......... 333 Pine St. 
eipasinne 1218 Third Ave. 
St. Louis 2 314 North Broadway 
Washington 4 . Munsey Building 
Wilmington 99..100 West 10th St. 


Seattle 1.... 


PIONEER 


Lawyers 
Professional 
Liability 
Insurance 


Since July 1, 1945, thousands of poli- 
cies protecting many of the country’s 
leading lawyers and law firms have 
been written by this Company. For 
claim and underwriting know-how 
based on more than a generation of 
experience, consult your local agent. 
Professional protection with 
Amsterdam means a personal, pri- 
vate, confidential relationship. 


New iimsiaznitm 


‘wel uae? (COmpeING 


227 ST. PAUL ST. 


New 


BALTIMORE 3, MD. 
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the Curator of Modern Art at the 
Sevastapol Museum, Rouault took pains 
to answer the charge that he was anti- 
legalistic in the following words: 


Bosh...it is the nonsense...a 
fantasy made up of the half cloth. 
Let critics be still, lest they repaint 
with their prejudices what my brush 
creates on canvas. 


Could any indictment be clearer! . . 
ARTHUR STAMBLER 
Washington, D. C. 


Who Says 
There’s No Delay? 

I note in the current issue of the 
JOURNAL the article by Mr. Lawrence 
E. Mullaily, of the Oakland, California, 
Bar, entitled “Let’s End the Hulla- 
baloo”. I certainly have no objection 
to any member of the Bar believing 
and so stating in print that we operate 
with the best of all possible Bars and 
the best of all possible Benches in the 
best of all possible worlds. However, 


I find one statement on page 1040 


which appears to me to be quite start- 


ling as follows—“Moreover, in the non- 
metropolitan areas where the larger 
proportion of litigation is handled, 
there does not seem to be any undue 
delay.” While Mr. Mullally does not 
define what he considers a non-metro- 
politan area, his statement that in such 
area the larger proportion of litigation 
is handled is certainly not applicable 
here in Massachusetts. Our two big 
counties, which by any definition would 
be considered metropolitan areas, are 
Suffolk and Middlesex and between 
them in the year up to June 30, 1958, 
they tried on their law dockets in these 
two counties 1,955 cases, both jury 
and jury-waived, whereas in all of the 
other twelve counties put together only 
1,430 were tried. 


Not to go on at undue length—the 
same observation will be found ap- 
plicable in New York where in the four 
New York counties plus Erie, of which 
Buffalo is the county seat, and Monroe, 
of which Rochester is the county seat, 
5,195 out of a total of 8,599 cases 
were tried in the New York Supreme 
Court with and without jury. This is 
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according to the last report of Thc 
Judicial Conference. 

We find a similar situation in New 
Jersey. The counties of which Camden, 
Newark, Jersey City, Paterson and 
Elizabeth, all of which are certainly 
parts of great metropolitan centers, are 
the county seats, had 1,781 trials in 
their Superior and County Courts out 
of a total for the whole state of some 
3,154 in the reporting period 1957- 
1958. 

Joun A. Daty 


Supreme Judicial Court 
Boston, Massachusetts 


Why Police Officers 
Cite Crime Statistics 
As a law enforcement officer turned 
teacher and, secondarily, as an attor- 
ney, | find myself conscience-bound to 
note an exception to some of the con- 
clusions voiced in, “Let’s End the Hul- 
laboo: Two Self-Destructive Legal 
Myths” (Myth No. 2, Lawless America) 
October, 1959, issue. 
Few law enforcement administrators 
in the country take any satisfaction in 
(Continued on page 1248) 
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YX AMERICA'S LARGEST PRINTERS TO THE PROFESSIONS 
NOW SERVING LAWYERS FROM COAST TO COAST. 


* THE SAME HIGH QUALITY AT LOW PRICES ... ENJOYED BY 
THE DOCTORS OF AMERICA FOR OVER A QUARTER 
OF A CENTURY. 


> WHERE LIFE LONG CUSTOMERS BUY WITH CONFIDENCE 
BECAUSE SATISFACTION IS UNCONDITIONALLY 
GUARANTEED. 


‘Who's got the time... 


Spent on that client's case ? 


You can’t get paid for time and disbursements you overlooked... 


a pad of Time Slips can solve this problem completely! 




































[_] Announcements 
[_] Billheads 

[_] Business Cards 
[_] Case Capsule 
[_] Correspondence Cards 
[_] Envelopes 

[_] Foolscap 

["] Legal Covers 

[_] Legal Paper 

[_] Letterheads 

[_] Memorandum Slips 
[-] Onion Skin 

[_] Petty Cash Vouchers 





PROFESSIONAL PRINTING COMPANY, INC. 112 
NEW HYDE PARK, N. Y. 


Gentlemen: 
Please send me samples of items checked at right and your 
latest catalogue. 
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[] Receipt Slips 

[_] Reply Envelopes 

[_] Self-Sealing Envelopes 
[_] Telephone Message Slips 
[-] Time Slips 

[_] Utility Envelopes 

[-] Will Cover 

[_] Will Envelope 

[] Will Paper 


For other items — please write. 
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SHALL WEA 


AmenomeNT”’ 





Fifth 
Amendment? 
By LEWIS MAYERS 


Author of The American Legal System 





A distinguished lawyer and teacher 
of law considers in turn the various 
situations in which the Constitu- 
tional privilege is encountered, and 
each of the various types of in- 
dividuals who may invoke it. A short 
course in legal procedure, this is also 
an analysis of how abuses of the 
privilege could be limited, yet the 
rights of the citizen be maintained. 
“A sane and comprehensive discus- 
sion of the history, operation, and 
policy of the privilege and will do 
much to shape its future.”—CHARLES 
T. McCormick, Professor of Law, 
University of Texas. $5.00. 


At all bookstores or from 


HARPER & BROTHERS, N.Y. 16 
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the tattoo of publicity alleging lawless- 
ness in America. A bit of research, 
one might venture to suggest, would 
establish that a goodly part of the 
illusion of lawless America is a socio- 
logical by-product. Most law enforce- 
ment officers are practical men and not 
theorists. 

Statistics are kept—and they cer- 
tainly do not truly reflect the crime 
picture—primarily as an administra- 
tive tool for planning wherein lies their 
real worth. A little cross-examination 
of the underlying motives of police 
officers who cite crime statistics would 
establish, as the main reason, an at- 
tempt to regenerate in the minds of 
men the idea that law enforcement is 
everybody’s business. It is not the 
sole responsibility of the police officer, 
for after all is said and done, he is 
just another member of a community 
who is being paid to do what all ought 
to do. 


Any thoughtful law enforcement ad- 
ministrator, and there are many in 


that category, would prefer, by far, that 
kind of a response to statistics alleging 
increased crime trends. That would be 
priceless. The need for more and more 
manpower and equipment would be 
reduced substantially. There must be 
recognition that it is going to take 
more than paid police officers to achieve 
that end. 


FRANK D. Day 


Michigan State University 
East Lansing, Michigan 


Too Many 
Unqualified Lawyers? 

For the past several issues a distin- 
guished Association member has been 
offering statistics and arguments to 
support the contention that the Bar is 
not overcrowded while several other 
members have been writing letters to 
the editor maintaining that the Bar is 
overcrowded. 


On the basis of empiricism and not 
statistics, I should like to add my small 
voice to those of the several gentlemen 
who have been maintaining that the 
Bar is overcrowded. For some time I 
have had among my duties that of 
interviewing applicants for positions 
as attorneys in a government law office. 
It has been my disillusioning experi- 
ence that there must be literally thou- 
sands and perhaps tens of thousands of 
attorneys in this country who are either 
unemployed, underpaid, extremely dis- 
satisfied with their work, or both under- 
paid and dissatisfied. It has also been 
my experience that there must be a 
shocking percentage of attorneys in 
the country who never should have 
been permitted to graduate from law 
school, much less pass a bar exami- 
nation. 

Perhaps if those attorneys who ought 
not to be members of the profession 
had been eliminated at the beginning, 
it could more accurately be said that 
the profession is not overcrowded. 
However, that is not the situation. 

My view, I may say, is shared by 
every other attorney in Washington 
whom I have met—and that includes 
a large number of attorneys who have 
among their duties the task of hiring 
attorneys. 

Marion Epwyn Harrison 
Arlington, Virginia 
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Takes Issue 
with Mr. McDonnell 


I would take issue with a letter re- 
cently published in your August, 1959, 
JOURNAL on page 784 entitled, “ “World 
Rule of Law’ Means Scrapping the 
Constitution”. Mr. McDonnell is of 
course entitled to his opinion, but I 
would point out that his argument in 
support of his criticism of Mr. Rhyne, 
Mr. Malone and the concept of “World 
Peace Through Law” appears to the 
writer as illogical and unjust. 

I presume that Mr. McDonnell is a 
Catholic and a good one but his ex- 
planation of the Catholic social posi- 
tion on this matter is erroneous. If he 
would read the following documents, 
I am sure his viewpoint would change 
or at least he would in the future re- 
frain from citing the Catholic Church 
as a supporter of his beliefs. These 
are: On World Government and Re- 
ligious Tolerance by Pope Pius XII, 
Reprint No. 116, February, 1954; Pius 
and Peace by Alba Zizzamia, Reprint 
No. 123, January, 1955; Moral Law 
on International Level Needs World 
Law by the Very Rev. Msgr. George 
Higgins, Reprint No. 119, May, 1954; 
and Our Bishops Speak on Inter- 
national Relations, Reprint No. 122, 
December, 1954, all from Catholic 
Action Reprints, University of Dayton, 
Ohio. In reading these documents it is 
easily seen that a supranational juridi- 
cal society is called for by Catholic 
social teaching and it by no means 
demands “Scrapping the Constitution”. 
In fact, Catholic teaching insists that 
internal sovereignty of each member 
nation in the family of nations be re- 
tained. Catholic social teaching sup- 
ports world peace through law. 

It is true that the family is the basis 
of society but just as the formation of 
a national state does not destroy the 
family, neither does the formation of 
a family of states, the supranational 
juridical society, destroy the nation or 
the family. Reprint No. 122, page 5, 
leads us to the conclusion that the 
Connally Reservation would have to go 
since no nation may in justice be the 
judge of its own case. The writer is a 
Catholic and is dismayed in finding 
that non-Catholic Rhyne’s “‘good 
works” are attacked by one who should 

(Continued on page 1252) 
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a) 


appeared in the American 
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Because of the great number of requests we have re- 
ceived for copies of the article, we recently reprinted 
it in booklet form. We are pleased to make it available 
without cost or obligation to members of the legal 
profession. 


In addition, we invite you 
to write for copies of ‘‘ The 
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(Continued from page 1248) 
be supporting his ideas and actions. 


As for the Pershing argument, how 
can Mr. McDonnell argue from the fact 
that since in wartime the different 
allied armies are more successful if 
they fight as separate units to the con- 
clusion that an international society 
under law is foolish? The conclusion 
is illogical even if the premise could 
be proven to be true. 

Maritain’s Man and the State and 
Adler’s How To Think About War 
and Peace present the natural law case 
and the case from reason for world 
political society. May Mr. Rhyne’s 
worldly charity find more supporters 
in this age of world cooperation or 
world annihilation. 


WiLuraM R. DurRLAND 


Springfield, Virginia 


Thanks to 
an Attorney 

I am not a student of law, and I am 
not a member of your Association. I 
am just a client who wishes to express 
a rather simple, fundamental appreci- 
ation to one of many good lawyers. 


There was recently occasion for me 
to consult an attorney, and I called 
Mr. ——————-,, of Eugene, Oregon, 
for aid. It was the kind of situation 
which could have very easily developed 
into a serious battle between parties 
and between lawyers... Mr. ————— 
handled the entire situation with tact, 
professional skill, and with a fine sense 
of propriety. The whole problem could 
have been emotionally painful and 
financially expensive for both parties, 
but instead it is now resolved—thanks 
to Mr. It is as a direct 
result of his professionalism that I 
maintain a high respect for the pro- 
fession of law. 


ROBERT MONAGHAN 
Eugene, Oregon 


He Was Not Amused by 
Federal Employees Article 

We have read the article “Mr. Smith 
(GS-14) Goes to Washington: Our 
Budget and How It Grows”, written by 
John D. Garwood, a Professor of Eco- 
nomics at Fort Hays State College, 
Kansas, for the September, 1959, issue 
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of the AMERICAN Bar ASSOCIATION 
JOURNAL. 


This article is presented in an edi- 
torial foreword as “an amusing” ex- 
ample of why the Federal Government 
has increased its spending approxi- 
mately seventy times during the past 
forty years. The article places the 
blame (amusingly, of course) upon a 
mythical Joe Smith, a GS-14 employee. 
The point of the article is the old and 
weary one that Joe Smith, eager for 
personal aggrandizement, inflates the 
budget needs of the particular office he 
supervises—and that this process is 
duplicated throughout the federal serv- 
ice by thousands of Joe Smiths. 
“Thus,” the article states, “the Director 
of the Budget, the President, and Con- 
gress as the final arbiter of the budget 
are at the mercy” of these empire- 
building career employees. 

Whether or not this is an amusing 
presentation may be subject to ques- 
tion. That it is a naive, inaccurate 
and misleading one is clear enough. 


The budget of the federal Govern- 
ment has increased because of the ex- 
panding needs of an expanding nation, 
and directly because of legislative en- 
actments and Executive Orders. Fed- 
eral employees carry out policies, they 
do not make them. The major portion 
of the federal budget is devoted to 
defense needs. Of the 2,300,000 Fed- 
eral employees, 23 per cent are in the 
Post Office Department; 17 per cent in 
the Department of the Army; 15 per 
cent in the Department of the Navy; 
13 per cent in the Department of the 
Air Force; and 8 per cent in the 
Veterans Administration. These agen- 
cies constitute 76 per cent of all fed- 
eral civilian employment; the remain- 
der are distributed in more than fifty 
departments and agencies, serving vari- 
ous vital research, investigatory, con- 
servation, protective, legal, health and 
other needs. 


The fact is that while both the ex- 
penditures of the Federal Government 
and its immense responsibilities have 
grown, the number of employees has 
failed to keep pace in many cases. 
Some agencies are seriously under- 
staffed, and the Civil Service Commis- 
sion has difficulty in recruiting em- 
ployees for many vital tasks. 


The picture drawn by Professor 
Garwood of the entrenched bureaucrat 
who, he writes, makes spending de- 
cisions “more far-reaching than those 
of John F. Gordon, president of Gen- 
eral Motors, world’s largest corpora- 
tion,” is a phantasy which is neither 
amusing nor factual, semi-serious or 
otherwise. His statement that “Thus 
in the United States today Joe Smith 
(GS-14) rules supreme” is a surprising 
one to find in the AMERICAN Bar 
ASSOCIATION JOURNAL, even under the 
dubious guise of wit. His concluding 
comment that “Although Smith and his 
neighbors do -not recognize him as 
such, he is ‘top banana’ in the coun- 
try’s economic life,” is a comment 
chiefly significant for the light it casts 
upon the viewpoint of the author. 

The rapier wit of Professor C. 
Northcote Parkinson, discoverer of 
Parkinson’s Law, has been a delight 
to many career employees, who, like 
most Americans, have a fondness for 
humor even at their own expense. But 
the heavy-handed essay of Professor 
Garwood is quite another matter. 


Vaux OWEN 


National Federation of Federal Employees 


Washington, D. C. 


Mr. Jefferson and 
the Konigsberg Case 

While thumbing through a volume 
called Jefferson’s Letiers, arranged by 
Willson Whitman, and published by 
E. M. Hale and Company, of Eau 
Claire, Wisconsin, I found the follow- 
ing letter which appears on page 80: 


To Mr. George Wythe 
Paris, Sept. 16, 1787 

The world is going all to war. I hope 
ours will remain clear of it. It is al- 
ready declared between the Turks and 
Russians, and considering the present 
situation of Holland, it cannot fail to 
spread itself all over Europe. Perhaps 
it may not be till next spring, that the 
other powers will be engaged in it; 
nor is it yet clear how they will arrange 
themselves. . . 

You ask me in your letter, what 
ameliorations I think necessary in our 
federal constitution. It is now too late 
to answer the question, and it would 
always have been presumption in me 
to have done it. Your own ideas, and 
those of the great characters who were 
to be concerned with you in these dis- 


(Continued on page 1254) 
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cussions, will give the law, as they 
ought to do, to us all. My own gen- 
eral idea was, that the States should 
severally preserve their sovereignty in 
whatever concerns themselves alone, 
and that whatever may concern another 
State, or any foreign nation, should be 
made a part of the federal sovereignty ; 
that the exercise of the federal sover- 
eignty should be divided among three 
several bodies, legislative, executive, 
and judiciary, as the State sovereign- 
ties are; and that some peaceable 
means should be contrived, for the 
federal head to force compliance on 
the part of the States. 


This letter by Thomas Jefferson 
had taken on an especial meaning after 
I read the article by the Honorable 
Charles H, Davis, entitled “Constitu- 
tional Law: The States and the Su- 
preme Court,” which appeared in the 
JournaL for March, 1959. 


What was especially interesting about 
Jefferson’s letter was his explanation 
on the question of the relationship be- 
tween the States and the Federal 
Government. And Judge Davis’ article 
centers about the same question! It 
was really thought-provoking when 
reading the sub-heading, “State-Federal 
Relations in the Right To Practice 


Law,” on page 236. Since the practice - 


of law requires a license from the state, 
and furthermore, since admission to 
the State Bar is a prerequisite to ad- 
mission to practice in the federal 
courts, isn’t it reasonable to infer that 


the matter of licensing lawyers to prac- 
tice is a matter which concerns the 
states alone? As Judge Davis’ article 
refers to the dissenting opinion in the 
Konigsberg case: “The case involves 
an area of federal-states-relations—the 
right of states to establish and adminis- 
ter standards for admission to their 
bars—into which this Court should be 
especially reluctant and slow to enter”, 
and “What the Court has really done, 
I think, is simply to impose on Califor- 
nia its own notions of public policy and 
judgment. For me, today’s decision 
represents an unacceptable intrusion 
into a matter of state concern.” 

I was really impressed by the article, 
and the thoughts which it related cer- 
tainly were reminiscent of the ideas 
embodied in the interesting letter by 
Thomas Jefferson, as quoted above. 

Marie F, PEtTROcELLI 
Brooklyn, New York 


Exchange Scholarships 
for Law Students 

Exchange scholarships for students 
interested in the laws and legal systems 
of the world would, in my judgment, 
be a most effective means of bringing 
about better international understand- 
ing. Our Association should seriously 
consider such a program and establish- 
ment of a fund for that purpose. 

Former Association Presidents Rhyne 
and Malone and President Randall 
have made for us a brave start toward 
a plan for peace. Let’s help them in 
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a most important and direct manner. 
The early establishment of a fund for 
providing American Bar Association 
scholarships for our deserving youth 
interested in the law and in world 
peace should lead to harmonious rela- 
tions abroad at the level of the law. 
Law study in the United States by for- 
eign students while our own scholars 
study abroad upon an exchange basis 
similar to the Rotary Club Fellowship 
will hasten general realization that 
legal processes provide the only certain 
route to settlement of the disputes of 
nations. 

The law has already advanced over 
land, the seas, into airspace, outer air- 
space and now reaches toward prob- 
lems of interplanetary nature and of 
the universe. We have not yet perfected 
one of these systems. Our problems 
grow more and more complex and time 
is rapidly running out. 

We of the American Bar pledged 
consecration to the task of implement- 
ing a peace program while participat- 
ing in 1957 with the British Bar in 
seminar and ceremony at London and 
at Runnymede, the site of Magna 
Charta. Now the nations have need of 
a new Charter for “World Peace 
Through World Law”’—to adopt the 
slogan of Clark and Sohn. 

Our youth can help show us the way 
if we as lawyers will adopt a coopera- 
tive program of action. 

CAMERON SHERWOOD 
Walla Walla, Washington 


Professional Economics: 
A Provocative Article 

The following excerpt from a recent 
issue of Life magazine (November 2, 
page 84) seems both illuminating and 
provocative on the current subject of 
professional economics: 


A 1956 survey by the magazine 
“Medical Economics” showed that half 
of all the self-employed physicians in 
the nation netted more than $16,000 a 
year. Of the specialists, half netted 
$18,000 a year or more. Acquiring an 
M.D. is the surest road to financial 
success, not to mention community 
prestige, that our society provides. The 
typical doctor earns considerably more 
money than the typical lawyer or 
engineer, and far more than the aver- 
age teacher. 

Is he worth more than these people? 
In terms of abstract justice, probably 
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not, although the average doctor’s earn- 
ing period in life is shorter than that 
of many other men. Essentially, doc- 
tors make a lot of money because there 
are not enough doctors to go around. 
There never have been enough and as 
far as anyone knows there never will be. 

Only a small number of people can 
ever be physicians. A young man who 
aspires to be a doctor must be a glut- 
ton for work: a medical student must 
study twice as hard as the average 
college student. He needs patience and 
money: a medical education usually 
takes 10 years and is likely to cost at 
least $15,000, after which the young 
physician must spend an initial $3000 
to $4000 to equip his office and about 
$9000 a year to run it. His expenses 
include perhaps as much as $500 a 
year for insurance against malpractice 
suits; the insurance is expensive be- 
cause juries in malpractice cases usu- 
ally think doctors are even richer than 
they are. 

The doctor also needs something else: 
guts. Not every young student likes 
to spend a year cutting up a human 
cadaver. Not every adult can stand 
the physical strain of the doctor’s long 
hours or the emotional strain of a job 
in which even a routine childbirth may 
unexpectedly erupt into a fountain of 
blood that will then be his sudden, 
fearful and lonely responsibility to 
stanch—and may end in his having to 
go to the waiting room and break the 
news to the expectant father that his 
wife and child have died. 

Even so, there are more applicants 
for the job than our medical schools 
can handle, now or in the foreseeable 
future. About 15,000 young men and 
1,000 young women try to get into 
medical school every year, and the 85 
U. S. medical schools can take only 
8,000. 


STANLEY H. Borak 
New York, New York 


Thanks Mr. Borsos— 
We’re Trying 

Is it my imagination or is the 
JOURNAL actually making an effort to 
be more interesting reading for some 
of us small town boys in general prac- 
tice who seldom, if ever, have exotic 
cases on a national or international 
level? 

After having fallen into a bad habit 
of merely scanning the JouRNAL each 
month for the past several years, it 
was with considerable surprise and 
pleasure that I read a recent issue from 
cover to cover. 

Rosert L. Borsos 
Kalamazoo. Michigan 
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One Lawyer’s Dissent: 





American versus English Arguments 


by Robert Ruppin ¢ of the Pennsylvania Bar (Lancaster ) 


Mr. Ruppin begins by quoting at length from remarks of a late Vice 
Chancellor of New Jersey, made half a century ago, comparing English and 
American appellate practice. The Vice Chancellor believed that on the 
whole the American appellate practice was superior to that of the United 
Kingdom. Mr. Ruppin believes that this is no longer true. The attitude of 
many American judges toward the Bar is wrong, he writes, and the severe 
time limitations placed on oral argument of appeals works a substantial 


injustice in many instances. 





Some time ago, while looking through 
the outdoor bookstalls opposite the 
Federal Court House in Philadelphia, 
I noticed a small volume with the title 
“Henry C. Pitney, Vice Chancellor of 
New Jersey, April 9, 1889—April 8, 
1907”. (Not to be confused with the 
late Mr. Justice Mahlon Pitney of the 
Supreme Court of the United States, 
who was Chancellor of New Jersey 
from 1908 to 1912.) Turning the pages 
of this little book my attention was 
drawn to some remarks of the Vice 
Chancellor near the end of a speech he 
made in acknowledging a gift from the 
Bar on his retirement. These remarks 
dealt with the difference between the 
American and English Bars, and par- 
ticularly with the difference between 
the appellate systems in the two coun- 
tries. The subject being of great inter- 
est to me, I took the book along home. 

Judge Holtzoff’s very interesting ar- 
ticle on English Appellate Procedure 
had previously appeared in the March, 
1958, issue of the JouRNAL, and after- 
ward an excellent article by Mr. Cutler, 
“The Value of Oral Arguments” ap- 
peared in the JournaL (September, 
1958, issue) . 


It hardly needed these articles to 
persuade me that this was a subject of 
great interest to all practitioners. Con- 
versations with lawyers over a period 
of many years indicated that no subject 
was of greater concern to the average 
lawyer than the matter of oral and 
written arguments, especially before 
the appellate courts, and the courts’ 
methods of dealing with them. 


I think Chancellor Pitney’s remarks 
are sufficiently provocative to be worth 
repeating, so I shall quote them here 
at length. At the end I shall take the 
liberty of adding some reflections of 
my own. In reading these remarks of 
the Chancellor it is to be remembered 
that he made them extemporaneously 
at a dinner given in his honor on the 
occasion of his retirement, after 
eighteen years on the Bench, during 
which he achieved for himself recog- 
nition as one of the great American 
judges. 


...the difference between the English 
Bar and our Bar is this, that the labor 
of the American barrister is a great 
deal heavier than that of the English 
barrister in that the former has such 
a wide field of authorities to go 


through. The leading English barrister 
often has a young briefless barrister, 
who is ambitious and has money to 
live on, to work for him, called a devil. 
The barrister has a great brief handed 
to him—and the brief there is not what 
the brief is here: it is a history of the 
case, a statement of the facts, and all 
that sort of thing. Well, that barrister 
is a fifty or one hundred guinea man; 
he doesn’t open his lips unless well 
paid. He has not time to study all the 
brief and hunt up the law—although 
the range of authority is small as com- 
pared with ours—so he hands that over 
to his devil. The devil goes to work 
and hunts up all the authorities for 
him and receives no other compensa- 
tion than his own personal improve- 
ment as a lawyer. And then the great 
barrister never prepares and takes into 
court any such arguments as you do 
here. You will see the great barristers 
there go into court with three or four 
sheets of paper pinned together at the 
corners and their whole argument is 
made from that. 

You will find in the reminiscences 
of Sir Charles Russell, afterwards Lord 
Russell of Killowen, facsimile repro- 
ductions of arguments, notes of famous 
arguments, all on note paper. 

I sat in the House of Lords two or 
three days waiting to hear Sir Charles 
Russell argue a case—waiting for his 
turn to be reached—and when he rose 
to speak he had three or four sheets of 
paper pinned together. “Now”, he says, 
“My Lords”—they all sat around, each 
in a great chair with a little table be- 
fore it, and every one had a good-sized 
blank book where he took notes of 
argument—he commenced: “Now, your 
Lordships, I make so many points in 
this case. My first point is so and so”; 
and then he looked around to see when 
they had all written it down and waited 
until it was all down before he would 
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go on. “My second point, your Lord- 
ships, is so and so”; and looked 
around to see that every one of them 
wrote it down. “My third point is so 
and so”. When he got through with 
that preliminary he began to talk a 
little, then the judges began to talk. 
It was then a mere conversation across 
the table between gentlemen; that is 
all, and that is the ordinary style of 
argument over there. 


And English judges, except in the 
House of Lords—all the judges in the 
intermediate courts—are expected in 
more than ninety-nine out of a hun- 
dred cases, to deliver their judgments 
at once; and during the argument the 
authorities are brought in and ex- 
amined. Nobody is in a hurry. You 
would suppose there was never to be 
another cause argued. Limitation of 
time for argument is something that 
would be considered—well, I don’t 
know how to characterize it. You all 
know what I think of it. But I want to 
say to you that in England the counsel 
limit themselves. They are paid to 
make their argument, and when they 
are through they quit and the quicker 
they can get through the better for 
them; and I assure you that a lawyer 
in those courts that doesn’t talk to the 
point finds it out very soon. The court 
has a way of indicating very plainly 
when counsel wander and waste time. 





I received a very fine compliment 
this morning from your first speaker 
about some oral opinions that I don’t 
think I deserve. The English judges 
are expected to decide at once and 
this practice affects the character of 
their opinions. They are not such fine 
opinions as we get in this country. The 
English judges don’t have time or op- 
portunity to consider their cases except 
in the courtroom during the argument; 
the books are brought in before them; 
they stop the argument while they read 
the cases. That plan has its advan- 
tages in the way of expediting business, 
but its disadvantage is that the judges 
don’t have time or opportunity to put 
their reasons carefully in writing, and 
it means a great deal of loose lan- 
guage, in a sense, inaccurate language, 
used by those great English judges. 
But they are all highly educated and 
drilled men; they are all drilled to 
think and talk like a book, and it is 
perfectly wonderful to hear them de- 
liver oral opinions. They are admirable; 
but the results are not equal to the 
best opinions in this country, nor are 
their arguments equal to our argu- 
ments, because they are oral, they are 
offhand, and they have not studied the 
case as our lawyers study them. 


I was once with a lawyer in London 
talking and I remarked: “You have 
got great barristers here that can talk 
like a book, but there are some scrawny 
fellows in the United States who can 
hardly speak that will print an argu- 
ment that will beat your best”. That 
is where the Bench of the United States 
has a decided advantage over the Eng- 
lish Bench. It is that you are com- 
pelled by the rules of the court to print 
your arguments as well as your case, 
and the result is that there is a more 
thorough examination of every case, as 
there ought to be with such a variety 
and great scope of conflicting thoughts 
from different states in this country. It 
follows that our Bar is in a sense a 
higher class here than in England and 
the Bench is in a sense a higher class 
than in England. But the English 
Bench is made up with the utmost care 
and they are the ablest men undoubt- 
edly, or they would not be able to do 
the business. They receive high salaries, 
so that the very greatest and strongest- 
minded lawyers seek positions on the 


Bench. 

The English courts are able to ac- 
complish much more business in the 
same time than ours. But why? One 
reason I have already given. In almost 
all the cases they give the case but 
one consideration. Another is that a 
cause is never postponed on account 
of the absence of counsel. The court 
there is like the car of Juggernaut. 
When a cause is reached it travels right 
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over it and if the senior counsel is not 
present the junior counsel must do the 
best he can. The argument and con- 
sideration proceeds. Another reason is 
that a great many steps in an English 
cause, especially on the equity side, 
which in our courts come before the 
judges, are decided over there by a 
class of judges called chief clerks who 
are a sort of understudy to the regular 
judges, so that the latter spend their 
time wholly in disposing of the very 
merits of the case, and the lawyers 
find it to their interest to present those 
questions as briefly, as rapidly, and as 
carefully as they can. 

But while it is true that the English 
judges are able to dispose of more 
business in the same time than our 
courts can, with great respect, I do 
not think they do it as well. 


As I have intimated, we must look 
at these remarks in the light of the 
occasion on which the Chancellor made 
them and the audience to which he 
made them. Perhaps it was true then 
that the English opinions were “ 
equal to the best opinions in this coun- 
try”, and that the English arguments 
were not equal to American arguments. 
I doubt whether it is true today. On the 
whole I think that during the last fifty 
years little has been added to the law 
by American judges in the way of sci- 
ence or literature. Yet judicial opinions 
continue to pour out in seemingly end- 
less volume. Our reports, state and 
federal, become more and more encum- 
bered with long, diffuse opinions, many 
of them loaded with long lists of cita- 
tions, relied on for general statements, 
most of which are not in point—partly 
the result, I suspect, of the law clerk 
system. 


not 


If our American opinions today are 
not convincing, if our decisions are 
not, in many cases, based on under- 
standing of and adherence to the prece- 
dents, without which our whole system 
will fall, there are many reasons for it. 
Foremost, of course, is the congestion 
in our courts. Then there is the person- 
nel of the judiciary. I should like to 
write about these at another time. But 
one of the main reasons for dissatisfac- 
tion with present-day judicial decisions 
is, | am convinced, the inadequacy and 
ineffectiveness of the arguments of 
counsel which precede them. This is 
definitely not the fault of the lawyers. 
It is the result of hamstringing and 
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harassing them by unrealistic time 
limits on arguments, by frequent inter- 
ruptions and comment from the bench, 
and indications, often ill concealed, of 
judicial impatience or boredom. There 
is something inherently wrong with a 
system which, in so many instances, 
results in a sense of frustration, de- 
pression and often chagrin in a lawyer 
who has just argued a case. And this 
I know to be true, from conversations 
with lawyers over a period of almost 
forty years. It is based usually on a 
feeling that the lawyer has not been 
able to present his client’s case ade- 
quately and often that the court has 
not apprehended the actual points 
involved. 

In most cases oral argument is worse 
than none because it results in the for- 
mation of “on the spot” opinions, 
which it is very, very hard to change. 
Judges are in favor of it, because it 
saves them from reading the record, or 
at least it serves as an excuse for not 
doing so. I too am in favor of oral 
argument, but not under the conditions 
imposed by American courts. 

I think a modification of the English 
system would be well worth trying. 
When a businessman, doctor, lawyer 
or just a plain political ward-heeler is 
elected to Congress, he immediately 
becomes, ipso facto, an authority on 
international affairs, military affairs, 
finance, agriculture, economics, etc., 
etc.—at least he assumes so. When a 
lawyer is elevated to the bench, it is 
assumed—by himself and other judges 
—that he is an authority on all branches 
of the law. He may never have tried 
a case—and that is by no means an 
infrequent situation—yet forthwith he 
knows more about trial practice and 
trial evidence than all the lawyers who 
come before him. Appellate judges, one 
would think, know everything about 
everything. If American judges could 
bring themselves to drop the attitude 
of a teacher toward pupils, which so 
commonly possesses them, and to re- 
alize they don’t know more about a 
case than counsel who have studied 
and worked on it long and diligently, 
the stage would be set for better argu- 
ments, better opinions and better and 
more just decisions. Arguments would 


then tend to become, as Chancellor 
Pitney said of the English arguments, 
conversations between gentlemen. 


The most outrageous perversion of 
oral arguments lies in the time limita- 
tions put on them by almost all appel- 
late courts. Chancellor Pitney said that 
“the English courts are able to accom- 
plish much more business in the same 
time than ours”, and Judge Holtzoff 
said “It may seem strange that lack of 
a limitation on the length of the argu- 
ment does not lead to an unnecessary 
consumption of time.” 


Yet we have a phobia about un- 
limited arguments. It is not only the 
time-saving feature that is important, 
it is the element of justice. In many of 
the cases which come before our appel- 
late courts today it would be impossible 
for anyone, even with the gifts of a 
Hamilton or a Lincoln, to adequately 
argue them in, for instance, the half 
hour allowed by the highest court of 
my state. This is especially true when 
arguments are interrupted by frequent 
questions or by remarks from the bench 
which take away the lawyer’s time and 
interrupt his train of thought, and most 
of which violate those wise precepts of 
Bacon: “It is no grace to a judge first 
to find that which he might have heard 
in due time from the bar” and “An 
over-speaking judge is no well-tuned 
cymbal.” 


I should like to see an American 
court of last resort have the courage 
to do away with the present system. I 
would suggest that instead of printing 
the record and often 
elaborate briefs now submitted, there 
be submitted to the court in advance 


a statement of the questions believed 


the careful, 


to be involved (typewritten), with per- 
haps a memorandum of any authori- 
ties counsel would like the court to 
look at, then have oral argument at 
which court and counsel would sit 
around a table, bring the books in if 
necessary and argue the case out thor- 
oughly. Then, if desired by court or 
counsel, the record could be printed 
afterward, with briefs. In that way 
questions raised on the oral argument 
could be carefully considered and fully 
answered in the briefs. Some doubts 
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raised or positions asserted by the 
judges could be answered and perhaps 
shown to be untenable or irrelevant, 
and counsel would at least have the 
satisfaction of feeling that everything 
had been done for the client that could 
be done. It is quite likely too that after 
oral argument in many cases it would 
not be necessary to print the record or 
submit briefs, again saving much time 
and immense sums of money. I would 
not favor immediate, extempore opin- 
ions, in the English manner. 

I do not know whether such a system 
would alleviate or increase the conges- 
tion in some of our courts. Congestion 
does not exist in all courts, you know. 
The late President Judge Keller of the 
Superior Court of Pennsylvania, him- 
self a hard-working judge, used to love 
to quote Mr. Dooley, to the effect that 
“I have the judicial timperamint—I 
hate worrk.” From long years of ob- 
servation I have the feeling that this 
is not the least of the elements con- 
tributing to the congestion in some 
courts. But whether it is necessary to 
improve the personnel of the courts or 
to create more courts or more judges, 
or whether it is necessary to revise our 
appellate procedure, American lawyers, 
I am sure, have the feeling that in most 
of our courts—appellate and of first 
instance—the system of arguments, 
oral and written, leaves much to be 
desired. 


In closing I must refer to a passage 
in Bellamy Partridge’s Country Lawyer. 
The author, himself a lawyer, says that 
an eminent New York state trial lawyer 
once told him that in his early days at 
the Bar he took appeals only in those 
cases he was sure to win. The result 
was that he won about 50 per cent of 
them. He changed his tactics and ap- 
pealed every case he had lost below. 
The result was the same. He won 50 
per cent. He said that usually the ap- 
pellate court found some reason for 
sustaining him which he had not ad- 
vanced when he won, and based its 
opinion on some reason not advanced 
by his adversary when he lost. Every 
lawyer who has had extensive appellate 
experience must have had pretty much 
the same results. Is this not food for 
thought for all of the profession? 
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Government by Anonymity: 


Who Writes Our Regulatory Opinions? 


by Louis J. Hector ¢ of the Florida Bar (Miami) 


When he was appointed to the Civil Aeronautics Board two years ago, Mr. 
Hector writes, he was surprised to learn that the commissioners in most 
federal agencies do not write their own opinions, and that few of them 
have ever done so. Furthermore, no one knows who does write the opin- 
ions, many of which have a great influence on the lives and fortunes of 
American citizens. Mr. Hector explains how this situation came about and 
examines the dangers which he believes are inherent in this administrative 


anonymity. 





Shortly after the first of this year, 
the House Legislative Oversight Sub- 
committee issued an interim report on 
the independent regulatory agencies.! 
The report has received far less public- 
ity than some of the sensational testi- 
mony unfolded before the Committee, 
and this is unfortunate. For the Over- 
sight Subcommittee under Chairman 
Oren Harris did not limit its investiga- 
tions to individual improprieties in the 
proceedings of the regulatory agencies. 
It investigated also the basic organiza- 
tion and procedures of the agencies, 
and its recommendations for organiza- 
tional changes are well-considered and 
important. Some of them, indeed, are 
so far-reaching that they would work a 
significant revolution in our federal 
regulatory procedures. 

The most revolutionary recommen- 
dation in the Harris Committee report 
seems on its face quite innocuous. It 
is simply that members of the regula- 
tory agencies should be required by 
law to write their own opinions, or at 
least to supervise personally the writing 
of their opinions. 


Most people, I am sure, believe that 
commissioners already do this. After 
all, that is supposed to be their job: 
To make decisions and to explain in 
opinions why they made those decisions. 
I, like most other citizens, certainly 
believed this when I was asked to be- 
come a member of the Civil Aeronau- 
tics Board two years ago. But the 
simple fact is that it is not so. Few 
commissioners have ever written their 
own opinions, almost none do now, and 
they probably never will unless Con- 
gress compels them to. 

The average citizen is not alone in 
his surprise when he first learns of this 
state of affairs. A Supreme Court Jus- 
tice once said to me that he had al- 
ways assumed that commissioners, like 
judges, write their own opinions and 
that he was greatly surprised when he 
found out that they do not. 

This is no mere matter of technical 
niceties or internal governmental pro- 
cedures. The regulatory agencies of 
the Federal Government are among the 
busiest decision-makers of our time. 
They issue decisions every day regulat- 
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ing business transactions which involve 
many millions of dollars, which affect 
the lives of thousands of employees of 
the regulated industries, and—most im- 
portant of all—which set the rates and 
the standards for critical transporta- 
tion, communication and power serv- 
ices furnished the American public. 

The decisions of the independent 
regulatory agencies, at least in impor- 
tant cases, are always accompanied by 
opinions explaining the reasons why 
the agency acted as it did. But these 
opinions are very different from court 
decisions or other familiar important 
government documents. In the first 
place, agency opinions contain almost 
no clear statements of general prin- 
ciple. They are almost always enor- 
mously long and filled with facts and 
statistics, but the reader usually looks 
in vain for a statement of the basic 
principles on which the case was de- 
cided and on which similar cases pre- 
sumably will be decided in the future. 
That is why almost no one reads them 
except the losing litigants who are seek- 
ing grounds for appeal and the judges 
of the appellate court who must decide 
these appeals, Since they never seem to 
come to grips with the real problems 
and policy issues involved in federal 
regulatory activities, they are of little 
interest to anyone else. 

But an even more important differ- 





1. House Special Subcommittee on Legisla- 
tive Oversight, Independent Regulatory Com- 
missions, H.R. Rep. No. 2711, 85th Cong., 2d 
Sess. (1959). 

2. Id. at 14, 41. 
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ence between our administrative opin- 
ions and court decisions is this: Jn 
most cases, no one knows who wrote 
them. Not only the general public, but 
even the litigants and those most di- 
rectly concerned in a case do not know 
who wrote the opinion which purports 
to explain why the case was decided as 
it was. True the opinions are always 
signed by several public officials. But 
nevertheless, neither the litigants nor 
the public know who really wrote them. 

It is not that these opinions are of 
little importance. The ICC, for instance, 
has permitted the railroads to increase 
passenger fares to such high levels that 
they seem to be trying to force the 
American people to drive or fly instead 
of ride the trains. The CAB, on the 
other hand, has denied the airlines the 
right to increase their passenger fares 
as much as they would like despite the 
claim that this will cause our country 
to fall behind in the development of jet 
air transportation. The FPC in a criti- 
cal decision some years back held that 
it did not have the power to control the 
pricing of natural gas at the producer 
level. The FCC has refused so far to 
permit pay-as-you-go television. These 
are momentous decisions which affect 
every citizen. And yet we do not know 
who wrote the opinions which justify 
these decisions. Only one thing we do 
know: The men who signed them, the 
men who have the responsibility for 
deciding the cases, in all probability 
did not write them.* 

The Legislative Oversight Subcom- 
mittee proposes to change all this, and 
to make the decision-makers frame 
their own opinions. It is a drastic pro- 
posal. But I am convinced that it is 
sound, and indeed that it is indispen- 
sable to the survival of our federal 
administrative agencies as healthy, re- 
sponsible public bodies. 


Our Governmental Traditions 

Viewed in the context of our Ameri- 
can governmental traditions, the Over- 
sight Subcommittee proposal is not 
really revolutionary; it proposes merely 
to bring the federal regulatory agencies 
back in line with American democratic 
traditions. 

The history of our government is not 
told in a series of anonymous docu- 
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ments. Everyone knows, for instance, 
who wrote the Declaration of Inde- 
pendence. It was Thomas Jefferson. 
The other members of the Committee 
of Five—Adams, Franklin, Sherman 
and Livingston—asked him to “under- 
take the draft” because of his “happy 
talent for composition” and his “pecu- 
liar felicity of expression”, as John 
Adams described it.* 

We know who wrote other momen- 
tous statements of American national 
policy such as the Supreme Court 
opinions in Marbury v. Madison® and 
the School Integration cases. No one 
had to suggest to John Marshall or to 
Earl. Warren that he “undertake the 
draft” of these basic statements of con- 
stitutional principle. 
Chief Justice when the case came be- 
fore the Court. Recognizing the mo- 
mentous character of the questions in- 
volved, each chose automatically to 
write the opinion of the Court himself. 


Each man was 


We have no doubt who wrote the 
opinion in the Dred Scott case.*. For 
better or for worse, this was one of the 
momentous court decisions in Ameri- 
can history, and the Justices of the 
Supreme Court well knew it. Each one 
of them—nine in all—wrote his own 
opinion explaining just why he voted 
as he did. On such an important mat- 
ter, each Justice felt that he personally, 
and only he, could explain the reasons 
for his vote. 

These historic documents are not in 
themselves what one would call “action 
papers’. Rather they were carefully 
reasoned broad statements of policy 
which accompanied specific orders or 
directives and which set forth as clearly 
as possible the reasons why the specific 
action was taken. 

The actual Resolution of Independ- 
ence breaking our bonds with Great 
Britain was approved by the Conti- 
nental Congress on July 2, 1776, two 
full days before the Declaration was 
signed.® Yet not without good reason, 
Americans have always celebrated 
July 4 as the anniversary of our in- 
dependence, because that was the day 
on which the founders set forth the 
doctrine of human rights which made 
our independence necessary. 

In the case of our great Supreme 
Court decisions, the specific facts and 


the specific action explained by an 
opinion are often promptly forgotten. 
The personal fortunes of Judge Mar- 
bury and Dred Scott—the actual prac- 
tical outcome of their cases—are lost 
in the minutiae of American history. 
But their names survive in the titles of 
opinions which spelled out broad con- 
stitutional principles which their per- 
sonal legal problems happened to in- 
volve. As for the School Integration 
cases, how many of us remember the 
name of Oliver Brown or remember 
that it was he who wanted to go to a 
white school in Topeka, Kansas? Yet 
how few of us there are who do not 
well know that the Supreme Court has 
said that racial integration in public 
schools shall proceed “with all de- 
liberate speed”. 

It is often thus in history. The 
opinion or the statement of general 
principle—and not the specific action 
taken—is the force which shapes the 
future. When a member of a regulatory 
agency makes a decision and then 
leaves the opinion-writing to someone 
else, he is neglecting, I believe, the most 
important part of his job. 

Thomas Jefferson, and the other 
founding fathers of our country, well 
knew how important it is for govern- 
ment officials to state the broad general 
principles which underlie any impor- 
tant action they take. Or as the “happy 
talent” of Jefferson expressed it, there 
is an obligation to “declare the causes 
which impel them” imposed upon gov- 
ernments by “a decent respect to the 
opinions of mankind”. 

The right of citizens to know why 
the men who run their government 
take important actions may well be the 
most critical condition for the preser- 
vation of democratic government. 
Governments are run by men, not by 
self-enforcing laws. But the thrust of 





3. The independent federal pogptetery og agen- 
cies discussed here include Ci oo 
Board, Federal Communications C 
Federal Power Commission, _-&---, - Com. 
merce . Securities and Ex- 
change Commission. These are the ee in- 
dependent federal agencies regulating r- 

t segments of our economy. The Federal 
Trade Commission, whose procedures were also 
examined by the Oversight Committee,  grendy 
assigns responsibility for ey oe ions to 
individual c oners, e opinions 
appear under their individual names. 

4. Becker, DECLARATION OF INDEPENDENCE 
136, 194 (Vin ss ). 

5. 1 Cranch 137 (1803). 

(ses eee Board of Education, 347 U. S. 483 

7. Scott v. Sandford, 19 How. 393 (1857). 

8. Becker, op. cit, supra at 3. 


December, 1959 * Vol. 45 1261 








Who Writes Our Regulatory Opinicns? 


democratic government is always to- 
ward bringing the actions of the men 
who run the government into ever 
closer conformity with the laws and 
the general policies of the community. 
Human beings, by their nature, will 
always tend to be careless and preju- 
diced. There will always be some who 
are corrupt. Democracy provides a 
check against these human weaknesses 
by requiring that government officials 
explain to the citizens why and how 
they make their decisions. It is under 
a system where men do not have to 
explain their actions that carelessness 
and prejudice, and even corruption, 
grow and flourish. 


Even in the best of systems, of 
course, the explanation that a man 
gives of his conduct will often be in- 
complete; it will often be inarticulate 
and sometimes misleading. But a gov- 
ernment official is far more likely to 
regulate his conduct by law and prin- 
ciple under a system where he must 
give some public explanation than un- 
der a system where he is not obliged 
to give any reasons at all. 


Explaining Government 
Action 

Our Federal Government proceeds 
from day to day with an overwhelming 
torrent of explanations of their actions 
by government officials. From the time 
a man first aspires to nomination for 
public office, he starts explaining not 
only what he hopes to do if he is 
elected, but also in great detail, why. 
Our Presidents usually take office with 
a detailed governmental philosophy al- 
ready outlined to the public. Once in 
office, they feel impelled to explain in 
speeches, messages to Congress, veto 
messages, preambles to executive ac- 
tions, and countless other official com- 
munications the reasons for every ac- 
tion they take. Senators and Congress- 
men feel it their duty to explain their 
actions frequently and fully both to 
their constituents and to their fellow 
legislators. 


The judiciary, of course, has de- 
veloped the practice of explaining its 
decisions to a high and formal art. 
Our appellate courts, and now to an 
ever-increasing degree our primary 
courts, take no important action with- 
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out an accompanying opinion. In fact, 
courts have written opinions for so 
long and this has become such an 
integral part of our judicial system 
that we often forget there is no legal 
requirement either in the Constitution 
or in the statutes compelling our fed- 
eral courts to give the reasons for their 
decisions. It is unthinkable that they 
would not do so, however. Severe as 
is the criticism often directed against 
the Supreme Court because of its de- 
cisions on controversial constitutional 
matters, the criticism would be far 
more general and many times harsher 
if the Court did not in careful detail 
explain the reasons for its actions. 


In some courts, indeed, every judge 
states at length his own reasons for his 
vote. A legal decision by the British 
House of Lords will often consist of as 
many opinions as there are judges 
sitting. Our own Supreme Court usually 
hands down what is known as the 
“Opinion of the Court”, but this is an 
opinion written and delivered publicly 
by one individual Justice in which a 
majority of the other Justices concur. 
If a judge does not agree with the 
majority, he writes a dissent. If he 
does agree with the majority but for 
different reasons, he writes a con- 
curring opinion. 

The framers of our Declaration of 
Independence included many lawyers 
who were familiar with the British 
judicial system and its practice of care- 
fully elaborated opinions. Surely this 
is a part of the background from which 
emerged the ringing phrase “a decent 
respect to the opinions of mankind”. 

Our Government in its various 
branches has by and large maintained 
this “decent respect to the opinions of 
mankind”, but that respect seems to be 
weak today in the federal administra- 
tive agencies. The members of these 
agencies should carefully consider 
whether this is not one of the basic 
reasons why mankind in turn does not 
seem at the moment to have a very 
profound respect for them. 


The Regulatory 
Agencies Today 

Superficially, the federal regulatory 
agencies would seem to have not too 
little, but rather a highly exaggerated 
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respect for the opinions of mankind. 
The opinions purportedly explaining 
their actions issue in an overwhelming 
torrent. But on closer inspection, these 
opinions prove in most cases not to be 
real explanations of why a man or a 
group of men decided a case in a cer- 
tain way, but rather long, impersonal 
documents, prepared by anonymous 
staff members and processed upward 
through the agency by an intricate 
machinery of clearances which has 
squeezed out of them all personality. 
life and individuality. Somewhere in 
this process the personal human thought 
of the individual agency members who 
decided the case has been irretrievably 
lost. 

The impersonal opinions prepared 
in our administrative agencies by pro- 
fessional staffs completely screen the 
actual thoughts of the men making the 
decisions. Only in the case of a dissent 
or in the rare case of a concurring 
opinion does the general public or even 
the regulated industry get a glimpse of 
the thinking of the men controlling 
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their destiny. From some agencies they 
are not even accorded these few tanta- 
lizing glimpses, for the same opinion- 
writers who prepare the opinions for 
the majority prepare the dissenting 
opinions as well. 

Lawyers practicing before our fed- 
eral administrative tribunals have said 
to me that they often feel they live in 
an unreal shadow world. A case is 
tried, perhaps for several years, before 
an examiner who actively participates 
in the detailed shaping of the issues 
and who controls and directs the pres- 
entation of the evidence. When the 
trial is over and briefs have been filed, 
the examiner studies the evidence and 
the briefs and then files an opinion 
which he himself has prepared. This 
gives in detail his conclusions and the 
reasons for them, and recommends to 
the agency what action should be taken 
in the case. 


After the examiner’s decision has 
been filed, a second type of proceeding 
starts. Long lists of exceptions to the 
examiner’s report are prepared, lengthy 
briefs in support of these exceptions 
are filed, and finally as the climax of 
the whole process, attorneys for the 
litigants appear for oral argument be- 
fore the members of the agency who 
will ultimately make the decision. 


After the oral argument before the 
agency members everything is wrapped 
in obscurity. Sometimes a year goes by 
before anything else happens. Then one 
day a lengthy anonymous document is 
issued, known simply as “Opinion”, ac- 
companied by various orders, certifi- 
cates or other directives. There is no 
indication of who wrote the “Opinion”. 
No one knows how it was drafted or 
reviewed. Seldom can anyone detect in 
it the personality or thought of any of 
the commissioners who were charged 
with making the decision. It is just 
there—a long, anonymous, impersonal 
document. 


It is small wonder that litigants and 
attorneys faced with this impassive, 
impersonal process sometimes feel that 
they must resort to more personal ap- 
proaches and appeals to do justice to 
their cause. 


There is actually something rather 
frightening about this system of anon- 
ymous opinion-writing. Groups do not 


really have “opinions” in this sense. 
Groups take action, agree on findings, 
and agree on conclusions. Groups take 
a majority vote and issue directives 
and orders. But groups do not have 
opinions. Only individual men have 
opinions and only they themselves can 
express them accurately. The fiction of 
a monolithic group “opinion” is one of 
the heresies on which totalitarian gov- 
ernments are founded, and it is discon- 
certing to see any remote hint of such 
a concept in our own form of govern- 
ment. 


Why the System Works 

What actually goes on behind this 
slightly sinister facade of anonymous 
How did it get 
How does it work? In re- 


opinion-writing ? 
started ? 
ality, the present system is efficient 
and its origins are easy to understand. 


The number and complexity of the 
cases which must be decided by the 
members of our regulatory agencies is 
staggering. The technical pitfalls and 
the procedural restraints imposed by 
Congress and the appellate courts and 
utilized to the full in every case by 
skillful counsel, make every step of the 
decision-making process a hazardous 
one. In some cases it can be proved 
by simple mathematical calculation 
that the commissioners could not pos- 
sibly read personally all the documents 
which are supposed to form the basis 
of their decisions, much less take the 
time to write a carefully detailed opin- 
ion. It is to solve this very real dilem- 
ma that the system of anonymous 
opinions and opinion-writers has been 
devised. 


The opinion-writers are able, dedi- 
cated men. They are often among the 
finest in their agency. They have a job 
to do and they do it efficiently and well. 
They must participate intimately in the 
decision-making process without letting 
their own personal views influence the 
decision. They must stand ready at any 
time to present legal materials or fac- 
tual background to the agency mem- 
bers in a neutral and impartial manner. 
They must make sure that the mem- 
bers of the agency focus on every ques- 
tion which must be answered. They 
must, from listening to the discussion 
between the agency members, gain a 
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feeling of the common reasoning of the 
group. And they must, if possible, make 
the opinion which they prepare proof 
against appeal. 

Viewed in this context, it is not 
strange for one man to write both the 
majority and the dissenting opinion in 
a case. His job is to present in clear, 
explicit and orderly fashion the think- 
ing processes which led up to the 
votes of the various members, Since 
the opinion-writer is an impartial 
craftsman who is merely stating the 
views of others, there is no reason why 
he cannot write majority and dissent- 
ing opinions equally well. 

Such a system works. If it did not, 
it would not have become so wide- 
spread and have lasted so long. It has 
served to relieve the tremendous bur- 
den of work on the members of our 
administrative agencies; it has served 
to create uniformity of style and tone 
in agency opinions; and it has prob- 
ably reduced the number of successful 
appeals from agency decisions. But 
these benefits have been purchased at 
far too high a price. They have been 
purchased at the price of true demo- 
cratic government. 


Why the System 
Does Not Work 

The fundamental reason why the 
system of opinion-writing as employed 
in our federal administrative agencies 
today cannot work satisfactorily is the 
simple fact that no one can ever ex- 
press a man’s reasons as well as that 
man himself. A paraphrase of another 
man’s thoughts must always be a pallid 
substitute for the original thinking. 
Opinions of our administrative agen- 
cies are like long, scholarly book re- 
views: They are a fairly good substi- 
tute if you can’t read the book itself; 
you get a good idea of the ground 
covered, but you never really make 
contact with the mind of the author. 
One certainly never gets any feeling 
from anonymous opinions of what 
Justice Cardozo used to call the “styie” 
of those making the decision. 

A summary of one man’s thoughts is 
a poor thing, but administrative opin- 
ions attempt to go even further; they 
try to summarize the thoughts of a 
whole group of men. What this means 
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is that opinion-writing is inevitably 
reduced to a lowest-common-denomi- 


nator basis. The multiple screening re- 
quired by the necessity for securing 
approval of each member of an agency 
inevitably tempts the opinion-writer to 
rely on harmless broad generalities and 
harmless general statistics. A judge 
who is an equal partner on a multi- 
member court can hammer out a state- 
ment of principles in vigorous argu- 
ment with his fellows on the bench. An 
opinion-writer who is a subordinate, 
serving a whole group of commission- 
ers and often serving as the chief chan- 
nel for discussion within the group, 
usually tries only to be so uncontro- 
versial that he will not offend anyone. 


We cannot even assume, of course, 
that an agency opinion will actually 
reflect—if only dimly and in part—the 
actual thinking of the members of the 
agency who decide the case. Anyone fa- 
miliar with regulatory agencies knows 
that this is not always true. It has 
happened that the agency members say 
to the opinion-writers: “Here’s the an- 
swer. Go write it up in good legal 
style.” Under the pressure of the enor- 
mous volume of printed material pour- 
ing into an agency every hour, the oral 
arguments that go on day after day, 
the agency meetings, the congressional 
appearances, the speeches and the serv- 
ice on special committees and boards, 
members of administrative agencies are 
inevitably tempted to make decisions 
as a simple fiat and to leave it to pro- 
fessionals to figure out the reasons 
why. 

Other disadvantages of the profes- 
sional opinion-writer are just as seri- 
ous. Because the professional staffs 
must leave themselves enough flexibil- 
ity to justify a possible contrary de- 
cision in the near future, they shy away 
from broad general principles, with 
the result that the industry, their at- 
torneys, and the public generally, have 
no real idea what to expect in the fu- 
ture. It sometimes seems to me that 
every case argued before an adminis- 
trative agency starts from the date of 
passage of the original regulatory act 
and argues every issue along the way 
all over again. This is inevitable under 
the present system. Only the commis- 
sion itself can sharpen the issues by 
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stating in opinions of their own com- 
position the basic principles which 
they intend to carry over from case to 
case. 


The Harris Committee 
Recommendation 

The answer of the Harris Legislative 
Oversight Subcommittee to all this is 
simple and clear: Members of adminis- 
trative agencies must write their own 
opinions or at least personally direct 
the writing of their opinions. 

This system should work. Opinion- 
writing by the members of regulatory 
agencies should not be too hard. After 
all, agency members often write their 
own dissents and concurrences. They 
all write letters. Many of them write 
speeches. Surely it is not too much to 
expect them to write in simple, clear 
prose their reasons for deciding cases 
as they do. 

But the objections are prompt and 
legion. 

The first objection to commissioner 
opinion-writing is the lack of time. 
Members of agencies are too busy. 
But Supreme Court Justices, members 
of Congress, Cabinet members, the 
President himself, are also very busy 
men, Yet all of these men, if they make 
any mark on the history of their coun- 
try, leave the stamp of their own per- 
sonality, their own thought processes, 
their own personal style on the docu- 
ments which bear their signatures. As 
Justice Cardozo once said, “There is a 
fine conscience in such matters, a con- 
science that is scornful, even in trifles, 
of work lower than one’s best.” 

The manner in which the many doc- 
uments are written by busy men in 
government is simple and well-known. 
Each has a personal staff selected and 
trained by him and responsible only to 
him. Such a staff develops a close un- 
derstanding of the thoughts of the indi- 
vidual man for whom they work, what 
he is interested in, what type of facts 
he insists on having before him, what 
he will want to read personally. They 
work under his detailed direction from 
the very beginning of the document- 
writing process. They become extra 
eyes to read and extra hours to ponder. 
But in the end, before the document is 
issued, the man who is to sign it takes 


over the partly done work of his staff, 
reviews it, re-works it, and puts on it 
the stamp of his own thinking. If so 
many other busy men in the govern- 
ment can do this, surely it can be done 
by the members of our administrative 
agencies, 

Why does not the typical agency 
opinion-writing division serve the same 
function as the personal staff of other 
government officials? Is it not really 
the same sort of thing? The answer is 
that a staff responsible to five, seven, 
or nine men is not really responsible 
to anyone. By trying to satisfy every- 
one it merely succeeds in not seriously 
offending anyone. It develops a neutral 
life of its own and a bland style of its 
own. It creates a blank facade, behind 
which the individual commissioners be- 
come mere shadowy figures on the 
bench. 

It is argued that if members of the 
agencies wrote their own opinions, the 
quality and tone of opinions issuing 
from an agency would be uneven. 
There is nothing wrong with this, how- 
ever. The opinions of the Supreme 
Court are uneven, and so are the state 
papers of our Presidents. A lively un- 
evenness is preferable to a dead level 
of uniformity. 

It is said that opinions written by 
members of the administrative agencies 
might be thought amateurish, with a 
lack of professional touch. If the opin- 
ions of the members of our regulatory 
agencies are amateurish, let us face the 
fact. We can all then take pride in 
watching their capacities grow. And in 
the meanwhile they will sound like live, 
flesh-and-blood men giving their own 
reasons for what they do rather than 
shadowy figures who let others speak 
for them. 

It is also argued that commissioner- 
written opinions will be more frequent- 
ly reversed by the courts. If this is 
true, it will but bring appellate review 
into closer conformance with the judi- 
cial theory on which it rests. As a 
matter of fact, this objection to com- 
missioner opinion-writing comes close 
to an unwitting admission that the pres- 
ent system is illegal. /f the decision of 

(Continued on page 1332) 
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Court Congestion: 


A New Approach 


by Julius H. Miner *¢ Judge of the United States District Court for the Northern District of Illinois 


Judge Miner in this excellent presentation has offered a practical and 
salutary aid to the overburdened District Judge with the congested civil 
calendar by a simple, logical and thoroughly proper interpretation of one 
of the Rules of Civil Procedure. I am gratified that his brethren of this 
court have unanimously ratified his proposal by the adoption of a new rule 
embracing his splendid suggestions. If other large courts sitting in juris- 
dictions where the common law rules of negligence are still controlling, 
see fit to follow our action, the change could well prove the most effective 
solution yet devised to the ever-increasing problem of calendar congestion. 
Unless this and similar improvements such as those referred to so ably by 
Judge Miner in this paper are soon adopted by the courts and the legal 
profession, the legislative arm of Government, state and federal, will in- 
evitably solve the problem for us by removing this large segment of legal 
work from the Judicial to the Executive branch of Government in the form 
of administrative agencies and tribunals. I highly recommend to the entire 
legal profession a careful study of Judge Miner’s discussion. 

WituiaM J. CampsBe.., Chief Judge 
United States District Court for 
the Northern District of Illinois 





dividual citizen and, in so doing, it 
leaves vulnerable throughout the world 
the reputation of the United States... 


Court congestion is a critical prob- 
lem which strikes at the heart of the 
administration of justice. The Attorney 
General, all the Supreme Courts and all 
the bar associations are desperately en- 
gaged in an effort to solve it. 

Chief Justice Earl Warren of the 
United States (“Delay and Congestion 
in the Federal Courts”, 42 J. Am. Jud. 
Soc. 6-7 (1958) ) summed up the chal- 


lenge as follows: 


Delay causes hardship. Delay brings 
our courts into disrepute. Delay results 
in deterioration of evidence through 
loss of witnesses, forgetful memories 
and death of parties and makes it less 
likely that justice will be done when a 
case is reached for trial. Delay effects 
settlements favorable to defendants be- 
cause it slowly wears a claimant down 
and compels him to accept less money 
as time goes on. This is a serious evil. 


The delay and the shocking congestion 
in the Federal Courts today have cre- 
ated a crucial problem for constitu- 
tional government in the United States 
...it is compromising the quantity and 
quality of justice available to the in- 


The volume of personal injury liti- 
gation in federal and state courts is 





appalling in the light of the rapid ex- 
pansion of population, the astronomical 
increase of automobiles, the constant 
speeding of transportation by trains, 
buses and aviation. The judiciary’s 
work load is becoming more and: more 
burdensome due to an endless flow of 
new legislation, court rules, current 
legal periodicals and books which must 
be read to keep abreast with profes- 
sional evaluation, besides voluminous 
briefs to read and intricate opinions 
to write. While we, in the United States 
District Court for the Northern District 
of Illinois, may well take pride in our 
record in disposing of both old and 
new cases, we also realize the gravity 
of the situation. We are determined to 
avoid any further congestion in our 
trial calendars and to safeguard our 
judicial system. 


The Legal Profession... 
Suffering from Stagnation 

We live in an era of rapid change 
resulting from scientific, technical, so- 
cial and economic progress. In this 
era every profession has moved for- 
ward with rapid strides—engineers, 
scientists, architects, physicians, sur- 
geons and accountants. Unfortunately, 
however, our own legal profession has 
been suffering from stagnation and lies 
prostrated behind the parade. While 
the others are enhancing their prestige 
—sad but true, we are losing the confi- 
dence of the people. As Justice Brandeis 
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lamented: “The law has everywhere a 
tendency to lag behind the facts of 
life.” 

What we need urgently is a change 
in our judicial attitude toward the in- 
adequacies of the old procedures. We 
must recognize the necessity for adopt- 
ing modern methods for the disposition 
of litigation more speedily and more 
effectively without sacrificing any of 
our cherished substantive or procedural 
safeguards. Never before have we faced 
a greater challenge to eliminate out- 
moded technicalities for the preserva- 
tion of human rights. 

When I dined with Chief Justice 
Arthur Vanderbilt some years ago, he 
observed: “Although many litigants 
find plenty of just causes for complaint, 
it is in the courts and not in the legis- 
latures that our citizens primarily feel 
the keen cutting edge of the law. If 
they have respect for the work of the 
courts, then the law will survive the 
shortcomings of every other branch of 
government, but if they lose their re- 
spect for the work of the courts their 
respect for law and order will vanish 
with it, to the great detriment of 
society.” 

Chief Justice Stone charged (Dedi- 
catory Exercises of the Law Quadrangle, 
University of Michigan Law School, 
page 47 (1934)): 


Candor would compel even those of 
us who have the most abiding faith in 
our profession to admit that in our 
time the Bar has not maintained its 
professional position of public influ- 
ence and leadership ... More and more 
the lawyer looks for his reward to the 
material benefits that too often tend to 
obscure his larger vision; that some- 
times weakens even the confidence of 
clients in the lawyer’s devotion to his 
interests. 


There are two small groups of law- 
yers principally responsible for our 
present plight. Both insist upon trial 
by jury. The specialist lawyers for the 
plaintiffs, who corral most of the lucra- 
tive suits, believe that jury trials beget 
lerger verdicts because juries take a 
more sympathetic view of liability and 
damages than do the judges. Statistics 
show that awards by juries are 20 to 
40 per cent higher than in comparable 
cases tried by judges. (Zeisel, Kalven 
and Buchholz, Delay in the Court, a 


University of Chicago Law School 
Study (Little, Brown and Company, 
1959), at page 73.) And lawyers in the 
other small group, in whose hands is 
concentrated most of the defense work, 
demand juries for the purpose of delay. 
As a result, most jury trials are con- 
tinued constantly to accommodate the 
pleasure and convenience of these law- 
yers, raising havoc with the trial judges’ 
calendars. 


There is no theory of law which 
gives a litigant the right to retain a 
particular lawyer without regard to 
whether that lawyer has time to try the 
case. (Gray v. Gray, 6 Ill. App. 2d 
971, 128 N.E. 607 (1955).) The Court 
in the Gray case (at page 578) quoted 
Justice Jackson’s statement in Knicker- 
bocker Printing Corp. v. United States, 
75 S. Ct. 212 (1954) : 


When more business becomes concen- 
trated in one firm than it can handle, 
it has two obvious remedies: to put on 
more legal help, or let some of the 
business go to offices which have time 
to attend to it. I doubt if any court 
should be a party to encouraging the 
accumulation of more business in one 
law office than it can attend to in due 
time. 


It is apparent that the legal profes- 
sion is making little effort to abate 
undue continuances for the convenience 
of counsel. A report of the executive 
committee of the Cleveland Bar Associ- 
ation (May, 1958) discloses that 65 per 
cent of all civil cases in the local court 
of general jurisdiction are handled by 
fourteen firms. In Philadelphia, ap- 
proximately 80 per cent of the negli- 
gence cases are in the hands of a dozen 
plaintiff firms and even fewer defend- 
ant firms. A similar situation exists in 
Chicago and New York. (Ten Cures 
for Court Congestion, page 14 (1959) .) 


A special committee appointed by 
the American Bar Association to study 
the problem of court congestion has 
reviewed the situation thoroughly and 
prepared a helpful pamphlet dealing 
with the subject, which constitutes a 
major contribution to the Bench and 
Bar. (Ten Cures for Court Congestion.) 
The Committee found (at page 8) that 
a delay problem exists when the time 
lapse between filing and judgment ex- 
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ceeds twelve months, and points out 
that the Executive Committee of the 
United States Attorney General’s Con- 
ference on Court Congestion and Delay 
in Litigation and the Judicial Confer- 
ence of the United States, have con- 
cluded that delay is excessive if it 
exceeds six months. 

The pamphlet discloses that in 1958 
the Superior Court of Cook County 
(Chicago), Illinois, was 57.3 months 
behind. Similarly, the Circuit Court of 
Cook County (Chicago), Illinois, was 
38.2 months behind; the Supreme 
Court, Queens County (New York 
City), New York, was 38 months be- 
hind; the Superior Court, Fairfield 
County (Bridgeport) , Connecticut, was 
31.5 months behind; and Hartford, 
Connecticut, and Cleveland, Ohio, both 
have courts delayed over two years. 
These figures are based upon the delay 
between “at issue” and judgment. Ob- 
viously, if the time of filing were con- 
sidered, the delays would appear even 
greater. 

The number of cases filed annually 
in the United States District Courts has 
increased more than 60 per cent since 
1941. The backlog of cases has risen 
more than 125 per cent and over 38 
per cent of all civil cases in the federal 
district courts today are subject to un- 
due delay, that is, delay of from one 
to four years between the date of issue 
and the time of trial. The average delay 
in Brooklyn is 42 months; in New York 
City, Philadelphia and Milwaukee 26 
months; in Denver 20 months: in 
Chicago 18 months, and in San Fran- 
cisco 13 months. Between July 1, 1957, 
and March 1, 1958, the backlog in civil 
lawsuits in the United States District 
Courts increased by more than 5,000 
cases, and it is continuing to rise. 
(1958 Proceedings of the Attorney 
General’s Conference on Court Con- 
gestion and Delay in Litigation, page 


21.) 


What Can Be Done? ... 
Numerous Recommendations 
What can be done about trial con- 
gestion? Authorities on the subject 
vary somewhat in their recommenda- 
tions: increase the number and scope 
of pretrials; insist upon the availability 
of counsel; reduce juries to six mem- 
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bers; transfer cases to lower courts; 
shift judges; require certificates of 
readiness; secure impartial medical 
testimony; authorize interest on dam- 
ages from the date of accident; give 
preference to non-jury trials; dispose 
of cases by administrative commissions, 
referees, auditors and other quasi- 
judicial officers; provide for court ad- 
ministrators, court reorganizations and 
more efficient judicial performance by 
increasing actual trial hours and con- 
ducting summer sessions. It is the vir- 
tually unanimous opinion that, because 
of political and economic considera- 
tions, any remedial legislation to sup- 
ply a sufficiency of additional judges 
and increased trial facilities is remote. 
No one of these remedies suggests an 
adequate solution. 

It is reasonably accurate to state that 
the true bottleneck is the trial jury 
calendar. Judge Charles E. Clark, as 
Chairman of the 1956 Attorney Gen- 
eral’s Conference on Court Congestion 
and Delay in Litigation, pointed out 
that the real center of the problem is 
the jury calendar in the accident cases. 
Professor Shelden D. Elliott, Director 
of the Institute of Judicial Administra- 
tion in New York, points out that in 
a recent survey of ninety-seven trial 
courts representing all states, the 
nation-wide averages show an interval 
of 11.5 months from “at issue” to trial 
of jury cases, and 5.. .onths for non- 
jury cases. Jury trials in civil cases 
have become rare, almost extinct, in 
England. (1958 Proceedings of the At- 
torney General’s Conference on Court 
Congestion, page 129.) State and fed- 
eral judges agree that we must concen- 
trate on speeding up the jury trial 
process and increasing the settlement 
ratio. 

Jury trials are prolonged by voir 
dire, instructions to juries, frequent 
recesses to discuss problems of law and 
procedure in their absence, opening 
statements, closing arguments, charges 
by the court, jury deliberations and 
retrials because of disagreements and 
mistrials. There are more hung juries 
than defendants. Statistics show that 
23 per cent less time is consumed in 
examining witnesses in a bench trial 
than in a jury trial (Delay in the 
Court, at pages 9 and 99) and that 
approximately 40 per cent less time is 


consumed in the trial of non-jury cases. 
(Delay in the Court, page 78.) Justice 
Peck reported that he found the jury 
trial on the average was two and a half 
times longer than the bench trial. (“Jury 
Trial on Trial”, 28 N.Y.S.B. Bull. 322 
(1956).) The element of appeal is by 
far a more frequent and costly factor 
in jury trials. 

It appears vital that there be a basic 
revision in the general approach to this 
subject if the prevailing deplorable 
conditions are to be ameliorated. The 
alarming problem constitutes a major 
challenge to our courts, to our moral 
foundations and to our professional 
self-respect. We had better act promptly 
or prepare for even greater disaster. 
Any attempt to reduce the backlog by 
appeasement is futile. We must resort 
to more drastic action or we shall drive 
people from our courts to other forums. 
Delay problems led to Workmen’s 
Compensation statutes. If our adminis- 
tration of justice is not improved, the 
same sort of thing will occur in the 
personal injury area. Justice Peck, one 
of New York’s leading authorities on 
court administration, advocated the di- 
rect elimination of jury trials in this 
field (1958 Proceedings of the Attorney 
General’s Conference on Court Conges- 
tion, page 29). Other prominent jurists 
are leaning in that direction. 

Digressing from the federal court 
problem, the state courts that are 
plagued with crushing backlogs, such 
as Illinois, New York, Connecticut, 
Ohio and others, may well sponsor 
legislation providing for voluntary 
abatement of jury trials in civil cases 
if and when the third or fourth con- 
tinuance on the ground of engagement 
of counsel is procured. No lawyer or 
litigant has a right to expect a venire 
of jurors to be maintained perpetually 
to suit his readiness. 

Under the Fourteenth Amendment, 
the due process clause neither implies 
that all trials must be by jury nor guar- 
antees any particular form or method 
of state procedure, and denial of a 
jury trial in a state court is not a 
denial of due process of law. (Olesen 
v. Trust Co. of Chicago, 245 F. 2d 522 
(7th Cir. (1957), certiorari denied, 
355 U. S. 896.) A general right of the 
court to regulate and restrict the right 
of trial by jury has been sustained. 


Court Congestion 





Julius H. Miner has been on the 
Bench of the United States District 


Court for the Northern District of 
Illinois since April, 1958. Admitted 
to the Illinois Bar in 1917, he was 
a master in chancery of the Circuit 
Court of Cook County (Chicago) 
from 1924 to 1940 when he was 
elected to the Circuit Court Bench. 





(Reese v. Laymon, 2 Ill. 2d 614.) 50 
Corpus Juris Secundum, page 798, pro- 
vides: “In the absence of constitutional 
restrictions, the legislature has power 
to determine the mode of waiver and 
what acts or omissions shall deprive a 
litigant of a trial by jury in a civil 
action, and the court has no power to 
make rules contrary to such statutory 
provisions.” Of course, all judges may, 
individually or uniformly by rule of 
court, federal, state, county or city, 
decline to grant a third or fourth con- 
tinuance on the ground of engagement 
of counsel for plaintiff or defendant, 
but they may suggest the withdrawal 
of the jury demand, if the continuance 
is granted. 

The late Chief Justice Arthur Van- 
derbilt counselled (1958 Proceedings 
of the Attorney General's Conference 
on Court Congestion, page 11): “The 
practical solution of these problems, 
given a real determination to solve 
them, is much simpler than most people 
suspect. It is not the knowledge of 
ways and means that we lack; it is the 
will to put them into effect.” 

I am a devout believer in our jury 
system and would vigorously oppose 
the slightest violation thereof. I am 
fighting to preserve it by repelling any 
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and every encroachment upon it. Our 
task ahead is not in reviewing past 
mistakes and deficiencies but in taking 
positive and effective remedial action. 

Since personal injury cases comprise 
a great percentage of our litigation, | 
recommended to my colleagues the 
adoption of a rule by our court to pro- 
vide that in personal injury and other 
civil cases wherein the issue of liability 
may be adjudicated as a prerequisite 
to the determination of any and all 
other issues, both jury and non-jury, 
the issue of the liability of the defend- 
ant or counter-defendant be first ad- 
judicated and the issue of the nature 
and extent of the injuries and the 
amount of damages be litigated only 
after a finding of guilty. This rule may 
collide with the fixed attitudes of the 
two small groups of lawyers, for ob- 
vious reasons, but it will be a blessing 
to the vast majority of attorneys for 
plaintiffs and defendants who want 
their early day in court. Such a prac- 
tice will modernize the introduction of 
evidence, with fewer and simpler is- 
sues to be submitted to the jury. It 
will reduce the trial burden in the 
numerous cases in which findings of 
“not guilty” are had in a very large 
percentage of personal injury cases. 
(1958 Proceedings of the Attorney 
General’s Conference on Court Con- 
gestion and Delay in Litigation, page 
57.) It will induce defendants to settle 
in the event of a guilty verdict. It 
will eliminate or reduce so-called 
“nuisance” cases in which liability is 
doubtful. Successful plaintiffs will get 
prompt hearings with resulting prompt 
payment, and innocent defendants will 
be absolved of liability without incur- 
ring added expense. It will induce 
lawyers to prepare for trial more read- 
ily. It will afford greater opportunity 
to apply effectively our recently adopted 
impartial expert medical testimony rule. 
(I recommend reading Chapter 11, 
Delay in the Court.) It will result in 
the true and proper administration of 
justice. 

The rule provides that the trial judge 
may, in his discretion, order one jury 
to decide upon the liability of the 
defendant and the same or another 
jury to determine the damages of the 
plaintiffs. (Opal v. Material Service 
Corp., 133 N.E. 2d 722; Schultz v. 


Gilbert, 300 Ill. App. 417, 20 N.E. 2d 
884; Baker v. Healy Co., 302 Ill. App. 
634, 24 N.E. 2d 228.) The judge may 
recess after a decision of guilty on 
liability for pretrial or settlement con- 
ference or proceed with the trial. The 
right to a trial by jury does not re- 
quire that all issues be determined by 
the same jury and severance of the 
issues is not violative of any constitu- 
tional guarantee. (Gasoline Products 
Co. v. Champlin Refinery Co., 283 
U. S. 494, 51 S. Ct. 513; Smyth Sales 
v. Petroleum Heat & Power Co. (3d 
Cir.), 141 F. 2d 41; Simmons v. Fish, 
210 Mass. 563, 97 N.E. 102.) 

The basis for the rule is the necessity 
to prevent undue delay in litigation 
and to promote the interests of all par- 
ties. What can be fairer? This rule is 
not intended as a panacea, but it will 
definitely establish a turning point and 
permit revision of our thinking. It 
will open the legal channels to new 
reforms. As Justice Brandeis said, 
“New devices may be used to adopt the 
ancient institution to present needs and 
to make of it an efficient instrument in 
the administration of justice.” (Ex 
parte Peterson, 253 U. S. 300 at 309- 
310.) 

The proposed rule is supported by 
the sound principle that the decision on 
liability may dispose of the entire case. 
(88 C.J.S., Trial, §10.) Determining 
the order of trial issues is a function 
reserved to the trial judge (Gross v. 
United States, 201 F. 2d 780), and the 
granting of separate trials of distinct 
issues is within the sound discretion of 
the trial judge (Bowie v. Sorrell, 209 
F, 2d 49, 43 A.L.R. 2d 781 (4th Cir., 
1953). See also, Eichinger v. Fireman’s 
Fund Ins. Co., 20 F.R.D. 204 (D.C. 
Neb., 1957); Grissom v. Union Pac. 
R. Co., 14 F.R.D. 263 (D.C. Colo., 
1953) ; Container Co. v. Carpenter Con- 
tainer Corp., 8 F.R. 389; Rule 42(b), 
Federal Rules of Civil Procedure, 28 
U.S.C.A.; Bedser v. Horton Motor 
Lines, 122 F. 2d 406 (4th Cir., 1941) ; 
Hall Laboratories v. National Alumi- 
nate Corp., 95 F. Supp. 323) , especially 
where such separation will tend to 
avoid prejudice, further convenience, 
promote justice and assure a fair and 
speedy trial to the litigants. (88 C.J.S., 
Trial,..$9(a); Chapman v. United 
States, 169 F, 2d 641 (10th Cir., 
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1948), certiorari denied, 335 U. S. 
860.) This has been noted even in 
cases holding that issues should not 
be tried piecemeal. (Rickenbacker 
Transp., Inc. v. Pa. R. Co., 3 F.R.D. 
202 (S.D. N.Y. 1942); Collins v. 
Metro-Goldwyn Pictures Corp., 106 F. 
2d 83; Liquid Carbonic Corp. v. Good- 
year Tire & R. Co., 38 F. Supp. 520: 
Zenith Radio Corp. v. Radio Corp. of 
Am., 106 F. Supp. 561.) 

Rule 42(b) of the Federal Rules of 
Civil Procedure clearly sanctions the 
rule. It provides: 


Separate trials. The court in further- 
ance of convenience or to avoid prej- 
udice may order a separate trial of 
any claim, cross-claim, counter-claim. 
or third-party claim, or of any sep- 
arate issues or of any number of 
claims, cross-claims, counterclaims, 
third-party claims, or issues. 


Rule 83 of the Federal Rules of 


Civil Procedure provides: 


Rules by District Courts. Each dis- 
trict court by action of a majority of 
the judges thereof may from time to 
time make and amend rules governing 
its practice not inconsistent with these 
rules. Copies of rules and amendments 
so made by any district court shall 
upon their promulgation. be furnished 
to the Supreme Court of the United 
States. In all cases not provided for 
by rule, the district courts may regu- 
late their practice in any manner not 
inconsistent with these rules. 


The Federal Rules of Civil Procedure 
govern jury trials as well as non-jury 
trials. (United States v. American 
Optical Co., 2 F.R.D. 534 (S.D.N. Y.. 
1942.) Under Rule 42(b) the court is 
empowered to isolate and try any issue 
in a case. (Carr v. Beverly Hills Corp., 
237 F. 2d 323 (9th Cir., 1956), re- 
versed on other grounds, 354 U. S. 917, 
rehearing denied 355 U. S. 852.) 

Upon these facts and authorities, the 
Judges of the United States District 
Court, Northern District of Illinois, 
Eastern Division, have unanimously 
adopted the following rule: 


Pursuant to and in furtherance of 
Rule 42(b), Federal Rules of Civil 
Procedure, to curtail undue delay in 
the administration of justice in per- 
sonal injury and other civil litigation 
wherein the issue of liability may be 
adjudicated as a prerequisite to the 
determination of any or all other is- 
sues, in jury and non-jury cases, a 
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Administrative Tribunals and 





Ministerial Inquiries in England 


by Sir Sydney Littlewood ¢ President of the Law Society 


Sir Sydney addressed the Second Session of the Assembly of the American 
Bar Association during the 82d Annual Meeting in Miami Beach/Bal Har- 
bour last August. His address dealt with a problem familiar to American 
lawyers—the difficulty of ensuring fair hearings before administrative 


tribunals. 





Tribunals are a comparatively recent 
development in England. I cannot tell 
you when the first was set up, but I can 
tell you that since 1929 they have in- 
creased greatly in number. This is said 
to be the inevitable result of the con- 
tinuing extension of governmental ac- 
tivity and responsibility for the well 
being of the community. which has 
greatly multiplied the occasions on 
which an individual may be at issue 
with the administration as to his rights. 

These tribunals, each of which was 
set up by statute or by statutory instru- 
ment, deal with a great variety of sub- 
jects. There was no uniformity of pro- 
cedure, or in the appointment of chair- 
men. Sometimes a chairman was a 
lawyer, more often he was not. Some- 
times there was an appeal from the 
decision of a tribunal, sometimes not. 
Most tribunals had a simple procedure 
(with some that I encountered I found 
it difficult to believe that any procedure 
had ever been laid down), before some 
tribunals evidence was given on oath, 
before others it was not, and, I regret 
to tell you, before some tribunals there 
was an absolute ban imposed by statute 
on legal representations. 

You will notice that I have dropped 


from the present tense to the past. That 
is because a Departmental Committee 
was set up by the Lord Chancellor in 
1955 to enquire into the constitution 
and working of tribunals other than 
ordinary courts of law and the working 
of such administrative procedures as 
include the holding of an inquiry or 
hearing by or on behalf of a Minister 
on an appeal or as a result of objec- 
tions or representations and in particu- 
lar the procedure for the compulsory 
purchase of land. The Chairman of this 
Committee was Sir Oliver Franks (Sir 
Oliver is not a lawyer—after a distin- 
guished academic career—he was Vis- 
iting Professor to the University of 
Chicago in 1935—as a war time civil 
servant, as British Ambassador at 
Washington 1948-1952, he is now a 
banker and is the Chairman of Lloyds 
Bank, one of the largest British banks), 
and the Committee is known as the 
Franks Committee. It reported in July, 
1957. The Government acted on it very 
quickly and an act known as the Tri- 
bunals and Inquiries Act, 1958, was 
the major result. As a result of this 
Act, in the future, tribunals will be 
better conducted because they will have 
a proper procedure laid down and in 


many cases where there was previously 
no appeal there will be an appeal to the 
High Court on a point of law. Further, 
a council known as the Council on 
Tribunals has been set up with these 
duties: 


(a) To keep under review the con- 
stitution and working of the tribunals 
specified in the First Schedule to this 
Act (being the tribunals constituted 
under or for the purposes of the stat- 
utory provisions specified in that Sched- 
ule), and, from time to time to report 
on their constitution and working; 

(b) To consider and report on such 
particular matters as may be referred 
to the Council under this Act with re- 
spect to tribunals other than the ordi- 
nary courts of law, whether or not 
specified in the First Schedule to this 
Act, or any such tribunal; 

(c) To consider and report on such 
matters as may be referred as afore- 
said, or as the Council may determine 
to be of special importance, with re- 
spect to administrative procedures in- 
volving, or which may involve, the 
holding by or on behalf of a Minister 
of a statutory inquiry, or any such 
procedure. 


With regard to the ban on legal 
representations you will not be sur- 
prised to know that the Franks Com- 
mittee said “We have no hesitation in 
recommending that this right (i.e., the 
right to legal representation) should 
be curtailed only in the most excep- 
tional cases.” 

Tribunals deal with an enormous 
variety of subjects. To give you a com- 
plete list would take time and be dull, 
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but let me give a few to show the 
range: agriculture, education, land, 
national insurance, prevention of fraud 
(investments) revenue, road _ traffic, 
wireless telegraphy. 

Many of these tribunals deal with 
subjects of great importance to the in- 
dividuals concerned. The various tri- 
bunals covered by “revenue” can be 
of importance to any taxpayer, the 
Lands Tribunal of importance to any 
land owner, the Traffic Commissioners 
are of importance to every man who 
runs road transport. 

The ban on legal representation has 
never applied to many tribunals, and 
where there has been no such ban there 
has been much scope for lawyers, many 
of whom have specialized, to the bene- 
fit of both clients and themselves. 

So far, I have only spoken of tri- 
bunals. Let me now turn to adminis- 
trative inquiries. 


Administrative Inquiries... 
an Improved Procedure 

When a Minister has to make a de- 
cision which will affect a citizen he 
commonly causes a public inquiry to 
be held. The purpose of this inquiry is 
to enable the Minister to inform him- 
self of the facts of the particular case 
before he makes his decision. When 
there is such a public inquiry, the 
Minister concerned appoints an inspec- 
tor who, after the publication of notice, 
goes to the locality where the subject 
matter of the inquiry is situated and 
there hears evidence (normally not on 


oath) from any interested party who 
cares to give evidence. The inspector 
reports to the Minister, giving details 
of the evidence given, the facts he finds 
and, usually, making recommendations. 


Before the Report of the Franks 
Committee, the inspector’s report was 
never disclosed, but, as a result of the 
Franks Committee’s Report, the Min- 
ister must now supply a copy of his 
inspector’s report to any interested 
party. 

Several Ministers use the public in- 
quiry, but by far the largest user is the 
Minister of Housing and Local Govern- 
ment. This Minister deals with many 
matters which affect the citizen’s own- 
ership and use of land, such as town 
planning, slum clearance and compul- 
sory acquisition. 

In England, town planning was first 
the subject of legislation in 1909. It 
has grown in importance ever since 
and today affects every acre of land in 
Great Britain. No one can make a 
development in land without planning 
permission and development is defined 
as “the carrying out of building, engi- 
neering, mining or other operations in, 
over or under land or the making of 
any material change in the use of any 
buildings or other land”. (Town and 
Country Planning Act, 1947, Section 
12.) The grant or refusal of planning 
permission can make an enormous 
difference to the value of land. For 
instance, a piece of agricultural land 
may be worth $250 an acre, but the 
same land with planning permission 
to build houses on it may be worth 
$15,000 an acre. With permission to 
build a factory the value may be even 
greater. 

Planning permission is given or re- 
fused in the first place by local author- 
ities, and they can grant permission 
either unconditionally or subject to 
conditions. There is an appeal to the 
Minister of Housing and Local Govern- 
ment against either a refusal or the 
conditions imposed on a grant of per- 
mission. When there is such an appeal 
(and last year there were 7,499 of 
these), the Minister sends an inspector 
to hold a public inquiry. 

As the Minister bases his decision 
upon his inspector’s report and as the 
Minister’s decision can mean so much 
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to an applicant, lawyers are frequently 
found at planning inquiries in large 
numbers and at (for England) sub- 
stantial fees. The Inspectors are serv- 
ants of the Minister, they are usually 
surveyors or engineers, and not infre- 
quently possess a town planning quali- 
fication. Some of these inquiries on 
appeals are heavy affairs (I have had 
them occupy as much as twenty-five 
hours’ hearing time) and often one 
finds many lawyers engaged—there will 
be the appellant’s lawyer, the lawyer 
for the planning authority, and any 
number of lawyers representing objec- 
tors. Although no procedure is pre- 
scribed at the present time, in fact the 
procedure we are accustomed to in 
courts is followed except that the strict 
rules of evidence are not followed and 
it is usual for the witness to give his 
evidence in chief from a written proof, 
copies of which are provided for the 
inspector and for all interested parties. 


Not infrequently there is amusement 
to be derived from these inquiries. 
Some such inquiries, notably those 
arising from a refusal to permit the 
excavation of surface minerals, attract 
hordes of objectors, many of whom get 
heated. In their heat their “evidence” 
is liable to be nothing more than vitu- 
peration. Inspectors and advocates find 
that it is usually time saving to let such 
a witness have his say rather than to 
try to confine him to fact. As a rule, 
when he has said all he can say, he 
looks defiiantly at the advocate for the 
appellant as much as to say “I am now 
ready to give you even more as you 
cross examine me.” I find that such 
a type gets disappointed into anger 
when I say “I have nothing to ask in 
cross examination.” 


Town Planning ... 
A Difficult Problem 

In Britain, town planning has be- 
come an important science, and the 
lawyer who practices in this field 
should know much of the technical 
side of it. This involves a knowledge 
of the way that planning and planners 
work, and a mere knowledge of plan- 
ning law is not sufficient for that pur- 
pose. If your client wants to build a 
factory in a given place, you must con- 
sider its effect upon the amenities of 
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the neighborhood, where the labor to 
be employed in the factory can be re- 
cruited, if it is to travel for a distance, 
the transport facilities available, and 
many other points. Quite different 
problems will arise on an application 
to build a hotel, to lay out a resi- 
dential estate, or to excavate minerals, 
and the lawyer who practices in the 
world of town planning must. know 
how to approach all of these problems. 
It is true that with the growth in im- 
portance of town planning a new pro- 
fession—the town planners—with its 
own professional institute, has grown 
up and there are town planning con- 
sultants in private practice who may be 
consulted, but the lawyer must thor- 
oughly understand the subject if he is 
to be successful. As the years go by, 
the technicalities of planning seem to 
become more and more involved. For 
those who practice in this field I sup- 
pose it could be said to be a good 
thing; the unfortunate thing about it 
is that it becomes more and more difh- 
cult for the young lawyer who has not 
grown up with the subjects as I have, 
to acquire that knowledge of the tech- 
nical side of planning which is so 
important. 

I know that in some directions and 
some places zoning is becoming impor- 
tant in America, but I doubt whether 
it will ever be quite so important here 
as in Britain, because Britain is a very 
crowded little island. As a consequence 
land is in short supply and we have to 
see that the proper use is made of every 
bit of it. 


Land is frequently wanted by gov- 
ernment departments, by local author- 
ities, or by statutory undertakers for 
the purposes of their functions, and 
there are dozens of statutes that confer 
on them powers of compulsory pur- 
chase. In normal times those powers 
are exercised more frequently by local 
authorities than by government depart- 
ments or statutory undertakers. When- 
ever powers of compulsory acquisition 
are exercised, owners of interests in the 
land affected have a right to be heard 
at a public inquiry. Because most com- 
pulsory purchase orders are made by 
local authorities, and local authorities 
are subject to the control of the Min- 
ister of Housing and Local Govern- 
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ment, most of these public inquiries 
are held by that Ministry. They follow 
the same pattern as inquiries on town 
planning appeals. 

From 1948 until now, when land 
was acquired under compulsory pow- 
ers, the owner rec2ived, as compensa- 
tion, less, sometimes much less, than 
the true value. For instance, if there 
were two similar plots, side by side, 
upon each of which a house could be 
and would be permitted to be built and 
one plot was acquired compulsorily, 
the amount of compensation might 
have been $30. The other plot, sold in 
the open market, might realize $1,500. 
That unjust state of affairs has been 
altered by a statute (The Town and 
Country Planning Act, 1959) which 
received the Royal Assent on July 16, 
1959. 

That statute provides that market 
value shall be paid on compulsory ac- 
quisition. Because of the unfair basis 
of compensation that has existed for 
many years, nearly every compulsory 
purchase order made in respect of 
vacant land was resisted. That made a 
good deal of work for lawyers. The 
new act will probably reduce greatly 
the number of cases in which there is 
opposition to a compulsory purchase 
order. It may also make some local 
authorities less ready to seek to pur- 
chase compulsorily now that they know 
they will have to pay full price for 
what they acquire. 

While I am dealing with the question 
of compensation, you will probably be 
interested to know that in certain cir- 
cumstances compensation is paid for a 
planning refusal. The basis upon which 
the amount is arrived at is far too in- 
volved for me to explain in the time 
I have at my disposal, but the amount 
is rarely, if ever, anything like the 
proper value of the land with the plan- 
ning permission sought. The Town and 
Country Planning Act, 1959, has not 
affected that basis. 

Because we have in Britain many 
hundreds of thousands of substandard 
houses which the government is deter- 
mined to demolish and replace as 
quickly as circumstances permit, or- 
ders, known as slum clearance orders, 
are common. These are often resisted 
and that involves another ministerial 


inquiry. 

Whenever the amount payable is dis- 
puted and the dispute not settled be- 
tween the parties, the matter goes to a 
tribunal known as the Lands Tribunal. 
This tribunal consists of lawyers and 
surveyors appointed by the Lord Chan- 
cellor. It enjoys a high reputation in 
all quarters. It has many functions in 
addition to settling disputed compensa- 
tion values. For instance, appeals 
against decisions by local valuation 
tribunals on rateable values go to the 
Lands Tribunal (and on questions of 
fact there is no further appeal) and 
the Lands Tribunal can remove cove- 
nants affecting land where the character 
of the surrounding land has changed 
so much that the covenants are no 
longer appropriate. The Lands Tri- 
bunal provides much work of a spe- 
cialized nature for both lawyers and 
surveyors. 


Points of law arise fairly frequently 
before the Lands Tribunal. There is 
and always has been an appeal from 
the Lands Tribunal to the High Court 
on a point of law, but there is no 
appeal on fact. 


In the past it has not always been 
easy to get from a tribunal (I am not 
here speaking of the Lands Tribunal) 
to a court of law even on a point of 
law, but that matter was remedied to 
a large extent by Section 9 of the 
Tribunals and Inquiries Act, 1958, 
which provides that in the case of 
many tribunals any party to proceed- 
ings before such tribunal who is dis- 
satisfied in point of law with a decision 
of the tribunal may either appeal to 
the High Court or require the tribunal 
to state and sign a ease for the opinion 


of the High Court. 


Our High Court generally has power 
to put inferior tribunals right if they 
err by exercising a jurisdiction which 
is not theirs. It exercises this jurisdic- 
tion by writs of certiorari and man- 
damus. In some Acts which set up 
tribunals, it was laid down that no 
order or determination of that tribunal 
should be called into question in any 
court, so that no matter how grossly 
the tribunal erred or exceeded its juris- 
diction the courts could not interfere. 
I regret to say that two acts, passed 
as recently as 1948, contained such a 
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provision, but I am pleased to add that 
my country has seen the error of its 
ways and Section 11 of The Tribunals 
and Inquiries Act, 1958, says:— 


As respects England and Wales or 
Northern Ireland, any provision in an 
Act passed before the commencement 
of this Act that any order or determi- 
nation shall not be called into question 
in any court, or any provision in such 
an Act which by similar words excludes 
any of the powers of the High’ Court, 


shall not have effect so as to prevent 
the removal of the proceedings into the 
High Court by order of certiorari or 
to prejudice the powers of the High 
Court to make orders of mandamus. 


In my country, administrative tri- 
bunals and ministerial inquiries have 
come to stay. I have said enough to 
show you that in their growth many 
have shown a tendency to develop 
characteristics which must offend all 
lovers of liberty and justice, but recent 


moves, statutory and otherwise, that all 
was not well, have resulted in great 
improvements. 

Those lawyers who practice regu- 
larly in this field know that they have 
a heavy responsibility to protect the 
citizen against officialdom. Their or- 
ganizations have played a prominent 
part in bringing about the improve- 
ments of which I have spoken and will 
continue to press for further improve- 
ments, 


Opinion of Professional Ethics Committee 


OPINION 296 
(August 1, 1959) 

LEGISLATIVE COMMITTEE—LAW Firm Practicing BEFORE—MEMBER OF LAW 
Firm A LecisLator—A law firm may not accept 
employment to appear before legislative commit- 
tees while a member of the firm is serving in the 


Legislature. 
Law Firm Practicinc BEFoRE—FULL DIscLOsURE 


LEGISLATIVE COMMITTEE 





BY Firm to CommitTTEE—A law firm may not 
accept such employment although a full dis- 
closure is made to the committee as to the repre- 
sentation by the law firm and the fact that one of 
the partners is a member of the legislature. 
LEGISLATIVE COMMITTEE—LAw Firm PRacticinc BEroRE—LEGISLATOR MEM- 
BER OF Firm Nor ParticipaTinc IN FEES—A law 
firm may not accept such employment when the 
member of the firm who is serving in the legisla- 
ture does not share in any fees received thereby. 





Canons 26 and 32. 
Opinions 16, 49, 72 

The Opinion of the Committee was 
stated by Mr. Jonnson, Messrs. ARM- 
STRONG, Jones, McCown, MILLER, Jr., 
PETTENGILL, SHEPHERD, JR., and CouL- 
TER concurring. 

The text of the Opinion is as follows: 

Canon 26 of the Canons of Profes- 
sional Ethics reads: 


A lawyer openly, and in his true 
character may render professional serv- 
ices before legislative or other bodies, 
regarding proposed legislation and in 
advocacy of claims before departments 
of government, upon the same prin- 
ciples of ethics which justify his ap- 
pearance before the Courts; but it is 
unprofessional for a lawyer so engaged 
to conceal his attorneyship, or to em- 
ploy secret personal solicitations, or 


to use means other than those ad- 
dressed to the reason and understand- 
ing, to influence action. 


and Canon 32: 


No client, corporate or individual, 
however powerful, nor any cause, civil 
or political, however important, is en- 
titled to receive nor should any lawyer 
render any service or advice involving 
disloyalty to the law whose ministers 
we are, or disrespect of the judicial 
office, which we are bound to uphold, 
or corruption of any person or persons 
exercising a public office or private 
trust, er deception or betrayal of the 
public. When rendering any such im- 
proper service or advice, the lawyer 
invites and merits stern and just con- 
demnation... But above all a lawyer 
will find his highest honor in a de- 
served reputation for fidelity to private 
trust and to public duty, as an honest 
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man and as a patriotic and loyal 
citizen. 


In Opinions 72 and 49 this Commit- 
tee held: 


The relations of partners in a law 
firm are such that neither the firm nor 
any member or associate thereof, may 
accept any professional employment 
which any member of the firm cannot 
properly accept. 


In Opinion 16 this Committee held 
that a member of a law firm could not 
represent a defendant in a criminal 
case which was being prosecuted by 
another member of the firm who was 
public prosecuting attorney. The Opin- 
ion stated that it was clearly unethical 
for one member of the firm to oppose 
the interest of the state while another 
member represented those interests. 
The positions are inherently antago- 
nistic and no question of consent could 
be involved as the public is concerned 
and it cannot consent. Since the prose- 
cutor himself could not represent both 
the public and the defendant, no mem- 
ber of his law firm could either. 

It is the opinion of the Committee 
that a law firm could not accept em- 
ployment to appear before a legislative 
committee while a member of the firm 
is serving in the Legislature. A full 
disclosure before the committee would 
not alter this ruling nor would it be 
changed by the fact that the member 
of the Legislature would not share in 
the fee received thereby. 
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, An Old Problem: 


The Federal Diversity Jurisdiction 


by George Cochran Doub ¢ Assistant Attorney General of the United States 


The propriety of the grant of diversity of citizenship jurisdiction to the 
federal courts has been a controversy since the earliest days of the Republic, 
Mr. Doub points out. In this article, taken from an address delivered at the 
Judicial Conference of the Fourth Circuit held in Asheville, North Caro- 
lina, last summer, he discusses the status of the diversity jurisdiction in the 


light of modern conditions. 





The principal proposals today to 
modify federal court jurisdiction relate 
to the controversial diversity problem. 
You will recall that the sole basis for 
the original grant of diversity juris- 
diction to the national courts was the 
assumption that state courts could not 
be expected to be unbiased in contro- 
versies between citizens of different 
states. It was assumed that they would 
favor the resident by reason of their 
prejudice against the non-resident. 
Hamilton and the other proponents of 
this jurisdiction were able to suggest 
no other reason than this for diversity 
jurisdiction, namely, state attachments, 
state prejudices and state interests. 

In 1789 this fear may have been a 
real one for we had only citizens of 
separate and independent states with 
compelling loyalties and attachments 
to them. 

The inadequate condition of the state 
judiciaries contributed to this fear. 
Chancellor Kent pointed out that of 
the judges of the First Superior Court 
of Massachusetts, “none were lawyers”. 
Of the State of New York he said: 
“The progress of jurisprudence was 
nothing in this state prior to 1793, 
there were no decisions of any of the 


courts published, there were none that 
contained any investigation.” In each 
state except Maryland and Pennsyl- 
vania, judges were chosen by the legis- 
lature for short terms. In Georgia, 
Pennsylvania and Connecticut, the leg- 
islature chose the judges upon an an- 
nual basis. The judicial process was 
largely under the control of state legis- 
latures. State assemblies by special 
statutes reviewed civil judgments, va- 
cated judgments, granted new trials, 
annulled deeds and reversed convic- 
tions. In a number of states there 
appears to have been no clear separa- 
tion of powers. 

Even under these provincial condi- 
tions, the proposed diversity jurisdic- 
tion was bitterly denounced in the 
debates on ratification of the Constitu- 
tion by the states, and upon considera- 
tion by the Congress of the proposed 
Judiciary Act. 

Charles Warren and others have 
pointed out that there was no part of 
the federal jurisdiction which sustained 
so strong an attack from the Anti- 
Federalists and which received so weak 
a defense from the Federalists. 

Madison envisaged that this was a 
temporary provision which would allow 


federal courts to handle these contro- 
versies until “they find the tribunals 
of the states established on a good foot- 
ing”. Significantly, a staunch Federalist 
questioned the scope of federal juris- 
diction under the then recently adopted 
Judiciary Act at a time when the fed- 
eral courts were handling compara- 
tively few cases. President Washing- 
ton stated in his second annual address 
to Congress: “The laws you have al- 
ready passed for the establishment of 
a Judiciary System have opened the 
doors of Justice to all descriptions of 
persons. You will consider in your 
wisdom, whether improvements in that 
system may yet be made...” 

Attacks upon diversity have been 
steadily mounting in intensity during 
recent years and have continued in 
spite of the statute of July, 1958, (1) 
increasing the jurisdictional amount to 
$10,000, (2) providing that a corpora- 
tion shall be deemed a citizen of a 
state where it has its principal place of 
business as well as the state of incor- 
poration, and (3) forbidding the re- 
moval of state workmen’s compensation 
cases from the state to the federal 
courts. Nor has the criticism been 
stilled by a material decrease in private 
civil cases filed in the District Courts 
during the past year. 

The liveliness of this controversy 
may even be reflected in a recent de- 
cision of the Supreme Court. Only this 
summer the Supreme Court in the 
Louisiana Power and Light Company 
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case—a diversity case—held that the 
District Court had properly abstained 
from deciding a new question of state 
statutory law until the issue was deter- 
mined in the state courts. In his spir- 
ited dissent Mr. Justice Brennan sug- 
gested that an unstated reason for the 
Court’s decision was its “distaste for 
the diversity jurisdiction”. 


Diversity Jurisdiction... 
Some Current Proposals 

Now what are the current proposals 
affecting the diversity jurisdiction? 

Justice Jackson, Justice Frank- 
furter, Justice Harlan, Charles Warren, 
the noted historian of the federal courts, 
Professor Kirland and Professor 
Herbert Wechsler, both outstanding 
authorities on the federal system, all 
now favor the abolition of diversity 
jurisdiction. One Circuit Judicial 
Conference—the Ninth Circuit—voted 
some years ago to end it. 

In October, 1945, Judge Denman 
testified before the Senate Judiciary 
Committee on behalf of twenty-four 
Circuit and District Court Judges of 
the Ninth Circuit in support of a Sen- 
ate bill to abolish diversity jurisdiction 
except for removal by a non-resident 
defendant in a state court action upon 
a showing that “from prejudice or local 
influence he will not be able to obtain 
justice in such State court”. The Com- 
mittee does not appear to have acted 
upon this bill. (S. 466, 79th Cong., 1st 
Sess. ) 

The arguments for the elimination 
of diversity are these: 

This jurisdiction is employed, not to 
vindicate rights grounded in federal 
authority, but solely to administer state 
law. Withdrawal of these cases from 
the state judicial processes involves a 
violation of the principle so strongly 
urged originally to justify federal judi- 
cial power, namely, that judicial au- 
thority should be co-extensive with the 
legislative power. The state judicial 
authority is less extensive than its own 
legislative authority when inherently 
state cases are taken over by federal 
courts whose judgments are not subject 
to state review. The assumption that a 
non-resident will be treated unfairly in 
state courts is now a reflection on our 
well-organized state judicial systems. 
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Our national feelings, mobility of 
modern life, interstate communications, 
have all diluted our state attachments. 

If prejudice against a non-resident 
results in any unfairness, the protection 


lies—as in the case of other prejudices 
—in appellate proceedings. Professor 
Wechsler has pointed out that it is 
curious that the least troublesome of 
prejudices, that against a non-resident, 
should be the basis of a special federal 
jurisdiction which is not provided for 
the more troublesome prejudices flow- 
ing from faction, interest, race or 
creed. 

Since Erie Railroad v. Tompkins in 
1938, federal courts must apply state 
law in these cases and no federal law, 
statutory or decisional, is involved. 
As the Supreme Court has put it, the 
federal court is deciding state-created 
rights and is, in effect, “only another 
court of the state”. The federal courts 
may not establish the local law of the 
fifty states. They may merely speculate 
as to what it may be and their decisions 
are not controlling upon any state 
courts. Whenever state law is undeter- 
mined or obscure, a federal court may 
conjecture what it will become but its 
decision may not settle the question. 

Whenever actual prejudice to a non- 
resident may be shown, all critics favor 
opening the door to the national courts 
but they point out that the reasons 
many of these inherently state contro- 
versies are in the district courts now 
bear little relation to the historic basis 
for the jurisdiction, namely, assumed 
prejudice against a non-resident. Often 
a diversity case is there by reason of 
the belief of counsel that in the par- 
ticular case the federal court offers an 
advantage to his client, or a disadvan- 
tage to the other party. Plaintiff's 
counsel, in electing the District Court, 
may believe federal verdicts are higher, 
remittiturs less frequent and reversals 
of jury verdicts less likely. Defendant’s 
counsel, in electing the District Court, 
may believe federal pretrial procedures 
and discovery proceedings are more 
effective, a directed verdict is more 
likely or critical rules of evidence will 
be applied. 

Justice Frankfurter wrote in 1954: 


The stuff of diversity jurisdiction is 
state litigation ... 
A legal device like that of federal 


diversity jurisdiction which is inher- 
ently, as I believe it to be, not founded 
in reason, offers constant temptation to 
new abuses... Is it sound public policy 
to withdraw from the incentives and 
energies for reforming state tribunals. 
where such reform is needed, the inter- 
ests of influential groups who through 
diversity litigation are now enabled to 
avoid state courts? 


Justice Jackson concluded: 


In my judgment the greatest contri- 
bution that Congress could make to 
the orderly administration of justice in 
the United States would be to abolish 
the jurisdiction of the federal courts 
which is based solely on the ground 
that the litigants are citizens of differ- 
ent states. 


The arguments against the termina- 
tion of diversity are so well known 
that they would seem to require but 
brief summarization. 


The Argument for Keeping 
Diversity Jurisdiction 

Prejudice against out-of-state liti- 
gants is not so rare, especially in rural 
areas, as might be supposed, but, on 
the contrary, is definite and substan- 
tial. The efficient and progressive ad- 
ministration of justice in the federal 
courts in diversity cases serves as an 
example and a prod to the state judicial 
systems. A sound public policy requires 
that the national courts continue to be 
courts of general jurisdiction and, if 
diversity is lost, they will tend to be- 
come courts of less significance. 

A less drastic proposal would not 
eliminate diversity but would curtail 
the number of diversity cases by chang- 
ing the treatment of corporate citizen- 
ship. As you know, by judicial decision 
a corporation for diversity purposes is 
deemed a citizen of the state in which 
it is incorporated. Diversity exists 
whenever a corporation’s articles of in- 
corporation happen to be filed in a 
state other than that of its adversary 
and, under the 1958 Act, the corpora- 
tion does not have its principal place 
of business in the state of its adversary. 
This basis of corporate diversity seems 
inherently artificial. For example, the 
District Courts throughout the country 
are open to the Atlantic Coast Line 
Railroad Company and the Seaboard 
Air Line Railroad because of theiz 
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imputed Virginia citizenship, where 
they are incorporated. There may be 
a prejudice against these railroads in 
other states but surely it is not because 
their articles of incorporation are filed 
in Richmond. 

Since 1878, when the Supreme Court 
reversed its prior decisions and began 
the development of the doctrine of cor- 
porate “presence” so that a corporation 
may be sued in any state in which it 
has an agent doing business, repeated 
congressional attempts have been made 
to limit federal diversity jurisdiction 
as to corporations doing business in 
other states. Bills to this end were 
passed by the House of Representatives 
in 1880, 1883, 1884, 1887 and 1892 
but failed each time in the Senate. The 
principle of these bills was that no 
diversity jurisdiction should be permit- 
ted as to corporations. 

In 1928, President Herbert Hoover 
and his then Attorney General William 
D. Mitchell recommended to Congress 
a bill providing in substance that for 
purposes of diversity a corporation 
should be deemed a citizen of any state 
in which it conducted business. In 
1932, hearings were held before a Sub- 
committee of the Senate Committee on 
the Judiciary, and before the Commit- 
tee on the Judiciary of the House upon 
the Attorney General’s bill and a bill 
of Norris and LaGuardia to end diver- 
sity. The Norris-LaGuardia Bill or, in 
the alternative, the Attorney General’s 
Bill, was supported by Mr. Charles 
Warren, Felix Frankfurter, then a pro- 
fessor at Harvard, and the then Dean 
of the Yale Law School, Charles E. 
Clark, now Chief Judge of the Court 
of Appeals for the Second Circuit. 

It is of interest that corporate spokes- 
men, in opposing these bills before the 
congressional committees, minimized 
the number of cases that corporations 
instituted in the federal courts, or re- 
moved to them, and they conceded that 
local state prejudice occurred rarely 
and sporadically. A spokesman for the 
insurance companies said, “We remove 
very few cases to the federal courts. 
Most of our cases are tried in the state 
courts.” 

The Senate Judiciary Committee 
favorably reported the Norris-LaGuar- 
dia Bill but it did not come to a vote 
in the Senate. The House Committee 


made no report on this bill and failed 
to approve the Attorney General’s bill 
by a vote of ten to six. 


Congressman Howard Smith has in- 
troduced a bill in the present Congress 
providing that, for diversity purposes, 
a corporation shall be deemed a citizen 
of any state in which it is licensed to 
do business. There is considerable sup- 
port at the present time for this pro- 
posal on the ground that, whatever 
prejudices may exist in a state against 
a corporation, it is not based upon the 
fact of its technical incorporation else- 
where. All those who support the end- 
ing of diversity naturally support this 
proposal. Chief Judge Clark of the 
Second Circuit and Judge Learned 
Hand favor this curtailment. As Judge 
Hand wrote last year, “The bias that 
exists against corporations does not 
much depend ...upon where they are 
organized.” 

On the other hand, in 1956, the Judi- 
cial Conference of the United States, 
which supported the 1958 legislation, 
rejected the suggestion that a corpora- 
tion be deemed a citizen of any state 
in which it does business on the ground 
that this “would be to deny to business 
corporations doing business over a 
wide territory, the sort of protection 
which they need against local prejudice 
and the benefit of the salutary rules 
and practice of the Federal courts”. 

Another proposal to curtail diver- 
sity jurisdiction would deny access to 
the federal courts to a plaintiff who is 
a citizen of the state in which the action 
is brought. This proposal, first sug- 
gested by Judge Bailey Aldrich of the 
District Court of Massachusetts, has 
had the support, among others, of a 
committee of the judicial conference of 
the Second Circuit composed of Judge 
J. Edward Lumbard, Judge Lawrence 
E. Walsh, Judge J. Joseph Smith, and 
Judge Walter Bruchhausen. Congress- 
man Howard Smith has introduced a 
bill in the Congress designed to imple- 
ment this recommendation. 


No Equality of Access 
to the Federal Courts 

It seems evident that there is no jus- 
tifiable reason for permitting a plaintiff 
to resort to a federal court in his own 
state in a suit against a non-resident. 
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Attorney for the District of Mary- 
land. A graduate of Johns Hopkins 
University (B.A. 1923) and of the 
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Baltimore. During World War II 
he served as an officer of the United 
States Navy with a carrier air group 
in the Pacific. 





Certainly the assumption may not be 
made that local state courts will be 
prejudiced against the local plaintiff, 
so federal jurisdiction in such cases is 
totally at variance with the philosophy 
of the diversity jurisdiction. 

The only reason which anyone has 
been able to advance cautiously against 
this proposal has been that, since a 
non-resident defendant may remove the 
case from the state court to a federal 
court, the local plaintiff should be en- 
titled to the correlative right to initiate 
the action in the District Court. How- 
ever, Congress has already rejected the 
suggestion that there should be mutu- 
ality or equality of access to the federal 
courts in diversity cases. The Removal 
Act (28 U.S.C. 1441) permits an out- 
of-state litigant sued by a local plaintiff 
in the plaintiff's state court to remove 
to a federal court, but if the situation 
is reversed and a local defendant is 
sued in his own state court by an out- 
of-state plaintiff, the local defendant 
cannot remove. The Congress rightly 
recognized that the grant of federal 
jurisdiction in diversity cases was for 
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the benefit and protection only of the 
non-resident. So the only argument 
suggested in opposition to this pro- 
posal appears to be without substance 
and I am in complete accord with 
Judge Aldrich that there is no valid 
reason to permit a local plaintiff access 
to the federal court of his own state in 
a civil controversy involving state law. 

The- practice of deliberately manu- 
facturing diversity jurisdiction in suits 
under death statutes has developed by 
the appointment of an ancillary admin- 
istrator in a foreign state for no other 
purpose than to institute the action 
against a local defendant in the federal 
court. Chief Judge John Biggs of the 
Third Circuit estimates that there have 
been about one hundred instances of 
this kind in the Commonwealth of 
Pennsylvania alone. The federal courts 
have generally sustained jurisdiction of 
these cases on the ground that the de- 
vice used is beyond the reach of the 
federal statute, 28 U.S.C. 1359, forbid- 
ding collusive suits. The deliberate 
manufacture of federal jurisdiction by 
such a palpable fiction seems a perver- 
sion of the diversity concept. A full 
review of this problem appeared in 1 
Villanova L, Rev. 201 (May, 1956). 

In conclusion may I suggest that our 
concept of federalism involving paral- 


lel and independent judicial systems 
requires a delicate balance for its con- 
tinued success. As a reflex of the gen- 
eral growth of federal power, there has 
been a steady expansion of the juris- 
diction of the federal courts. So, too, 
this process has been accompanied by 
a concomitant decline in the signifi- 
cance of the work of the state judicial 
systems. However inevitable these ten- 
dencies may be, it is apparent that one 
aspect of the work of the federal courts 
is not essential in any way to the vindi- 
cation of federal rights or the proper 
functioning of national interests or of 
the national government—diversity 
cases. Jefferson said, “One rarely has 
discomfort from eating too little.” I 
think that the federal system may have 
been attempting to digest too much. 
Although it is difficult to sustain this 
jurisdiction in terms of the logic of its 
historical derivation, it has been such 
an inherent part of the federal system 
for so long, and its roots are so deeply 
imbedded, that I believe, before Con- 
gress should end it, an extensive docu- 
mented study should be made in terms 
of its present actual pragmatic values. 
Such a study may indicate that, regard- 
less of the original reason for its crea- 
tion, diversity may serve a valuable 
function in contemporary legal life. 


In May of this year, Chief Justice 
Warren expressed the hope in his ad- 
dress to the American Law Institute 
that the Institute would undertake a 
full study of this controversial matter 
and the Council of the Institute is now 
considering whether this may be done. 
I believe that such a comprehensive: 
study might well include the reasons 
why litigants today elect federal court 
jurisdiction and whether there is a 
relationship between the volume of di- 
versity cases in particular districts and 
the adoption of efficient modern civil 
procedures by the state courts of those 
districts. 

In any event, the complexities of a 
dual federal-state system of government 
require constant review and adjust- 
ments in its functioning mechanisms. 
And this demands the very best ener- 
gies of the Bench and Bar. Of one thing 
we may be certain. The principle of 
local self-government on the municipal 
level, the county level and the state 
level is a vital and indispensable part 
of our system and federal power, 
whether legislative, executive or judi- 
cial, should be periodically evaluated 
in terms of its effect upon that prin- 
ciple. Our confidence and pride in the 
federal judicial system should not pre- 
clude such inquiry. 


iicencsais word was ever spoken that has held out 
greater hope, demanded greater sacrifice, needed more to 
be nurtured, blessed more the giver, damned more its 
destroyer, or come closer to being God’s will on earth. 
May America ever be its protector! 


—Address by General of the Army Omar 
N. Bradley to Freedoms Foundation, 


February 22, 1951. 
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Freedom Under the Law: 


The Challenge to the English-Speaking Bar 


by Geoffrey Lawrence, Q.C. * Vice Chairman of the General Council of the Bar 
of England and Wales 


This issue of the JOURNAL carries addresses by two of our illustrious guests 
from the United Kingdom at the recent Annual Meeting. Mr. Lawrence 
spoke at the Third Session of the Assembly, which was held in the Inter- 
national Room of The Americana on Thursday afternoon, August 27. 





Thirty-two years ago next month I 
first set foot on the soil of the United 
States. Some of the gentlemen amongst 
you today are old enough perhaps to 
remember that time. That was the time 
when it was supposed that the heady 
intoxication of youth and the more 
sluggish reactions of the middle aged 
could be sufficiently derived from 
listening to the latest George Gershwin 
hit on Broadway, supplemented by the 
consumption of the pure and unadulter- 
ated contents of a bottle of ginger ale. 

For the rest, we had to make those 
personal and private adjustments to the 
Eighteenth Amendment of your great 
Constitution, the ability to make which 
has always been the mark of a free 
people. 

I am proud that in my apprentice- 
ship to your great nation I shared the 
days of your tribulation and adversity. 

As I walked the streets of New York 
City in the delicious cool of a Septem- 
ber afternoon, looking into what was 
then the illimitable vista of the future 
ind also looking for an address in a 
midtown part of the city, the directions 
to which I dared not to ask in case my 
informant should be an F.B.I. man on 
‘he lookout for information, in the 
‘ourse of the perambulation of those 
streets it little occurred to me and little 


did I dream that one day I should be 
standing and exercising the privilege 
and enjoying the distinction of ad- 
dressing the Assembly of the American 
Bar Association. 

Time and destiny work miracles. 
Miracles continue, time runs on, and 
for the moment I am here I am enjoy- 
ing my privilege, and I trust you will 
not be too much exhausted at the end 
of it. 

One of the remarkable things to me 
about your meeting here—and I sup- 
pose it is the same every year—is that 
it is a conclusive demonstration to the 
Almighty, if further proof were needed, 
which it is not, that twenty-four hours 
is an inadequate complement for one 
day’s time. The result of it is, unfortu- 
nately, that the one commodity without 
which in the end we cannot do is sacri- 
ficed in greater and greater measure. 
Sleep disappears, | am sure, and would 
disappear compietely if your meeting 
lasted but a few days longer. 

But I am here with my wife at the 
generous and kind invitation of your 
illustrious President and we have spent 
the last five days or more in your com- 
pany. I am more than honored and 
delighted at last to have an opportunity 
of saying how much we have been 
overwhelmed with the kindness that 


you have shown us, how much we have 
been touched by the forbearance which 
you have extended to those idiosyn- 
cracies of the stranger from beyond 
your shores, how often we have been 
invited to reunions not only in Wash- 
ington next year but also elsewhere. It 
would ill become me if I did not take 
this opportunity of saying, on behalf 
of both of us, how grateful we are, 
and of assuring you that we have both, 
as I hope and believe made friendships 
here in Miami which will endure. We 
have certainly collected memories 
which we shall carry back with us to 
our homeland, memories which will 
keep alive recollection of your great 
Association. 

I, you know, am here as a substitute. 
The invitation went originally to the 
Chairman of the Council of the Bar in 
England. He unfortunately had made 
plans which could not be altered, and 
the task fell upon the Vice Chairman. 
I do not know how it is with you ladies 
and gentlemen, but in my country there 
is a certain amount, shall I say, of 
ambiguity about that word “vice”. It 
is tinged with a certain obscurity. My 
experience is that it leads the holder 
of that title to find himself burdened 
with all the dirty work, all the tiresome 
and the difficult problems for which it 
is quite plain at all times that the 
Chairman is far too busy to have time. 

In this instance his loss has been my 
gain, and I cannot imagine anything 
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more delightful than to be asked-to 
take the place of the Chairman and to 
be asked to represent him and the Bar 
of England as a whole at your delibera- 
tions here in Miami. 

In the last half an hour I have had 
to make one of the most important de- 
cisions that has confronted me in the 
course of my professional life. For 
some days past I have had a growing 
suspicion, mounting this afternoon into 
a certainty, that Walter Owen was go- 
ing to deliver the speech which I had 
prepared. Of course he and I talked 
to one another about a great many 
things, but we had not so far spoken 
about the subject matter of the speeches 
that we were going to make. The titles 
of both, you will observe, give very 
little away about their contents. 

The decision that I have had to make 
is this, should I disregard and forget 
everything that I thought of saying to 
you and embark on a discussion, shall 
we say, of systems of land tenure in 
England in the Middle Ages, or the 
origins of modern copyright law, or 
defects in this, that, or the other branch 
of our law, or should I stick to what 
I had thought of saying even though 
thereby I run the risk of repetition? 
In the end, chiefly because I am not 
adequately equipped to deal with the 
topics which presented themselves to 
me as possible alternatives, I have de- 
cided to give you the substance of my 
speech about which I have been collect- 
ing my thoughts in those rare intervals 
when it has been possible to collect any 
thoughts here in Miami in the last five 
days. 

The title of my address contains the 
epithet “English Speaking”. After I 
had chosen that, I was conscious that 
it was perhaps not only overworked but 
it was perhaps ill-chosen; it might well 
be provocative to those on either side 
of the Atlantic who consider that they 
have a monopoly in the exercise of that 
accomplishment. 

I was reminded of that matter by 
what was said to me by one of your 
distinguished jurists a little while ago. 
He is not here present at this meeting, 
and wild horses would not drag from 
me his identity. But he had been 
traveling in Europe visiting all those 
polyglot countries one after the other 
where you can leave one country with 


a Romance language at nine o’clock in 
the morning and you will find yourself 
endeavoring to order dinner in the more 
gutteral accents of Teutonic derivatives. 


He himself had not the gift of 
tongues, and ultimately at the end of 
his trip he came to England, and he 
said to me, “You know, I was so re- 
lieved when I got to London. I found 
the people there spoke English.” 


A Community of Language... 
a Community of Thought 

I do not think that he meant that he 
was glad only to catch some recogniz- 
able articulate sounds. I think he 
meant more than that. I think he 
meant that he was glad to be in a city 
and a country where there was, at any 
rate, some community of thought as 
well as language as a common approach 
to the difficulties of life. 


No speech on an occasion of this 
sort, as I have discovered not only 
from listening to my fellow-performer 
from Canada this afternoon but from 
your own distinguished speakers, would 
be complete unless it was garnished by 
a suitable quotation from some distin- 
guished author. In my researches to 
find the apt quotation I found that 
nearly two hundred years ago the Eng- 
lish orator, Burke, in talking of your 
people, said this: “In no country per- 
haps in the world is the law so general 
a study. This study renders men acute, 
inquisitive, dexterous, prompt in at- 
tack, ready in defense, full of resources. 
They augur misgovernment at a dis- 
tance and snuff the approach of tyran- 
ny on every tainted breeze.” 


What was true nearly two hundred 
years ago, in the year 1772, is, as I am 
convinced from what I have heard and 
seen in the last five days, true of 1959. 
But those qualities which the study of 
the law confers upon those who serve 
that mistress, that acuteness, that in- 
quisitive power of analysis, that dex- 
terity, that readiness in attack and in 
defense, those are qualities which carry 
with them an equal responsibility in 
their exercise. We have the fortune, or 
the misfortune, whichever way you 
look at it, to live in a century when 
civilization as we have known it and 
inherited it over two thousand years or 
more is threatened by the greatest 


1278 American Bar Association Journal 


tyranny that man has ever known. Our 
thoughts and our actions are domi- 
nated by the fear that the lights that 
we know, by which we have lived, will 
go out, extinguished in the total eclipse 
of freedom. 

In combating that menace, military 
defense is not enough. We must have 
it, we must pay for it, but the real 
attack is not upon the bodies of men 
and women and children; it is not 
upon the bricks and mortar of their 
house nor upon their possessions; the 
real attack is upon their minds and 
upon their souls, and the danger that 
we face, is the danger that in coming 
to terms with a modern commercial 
and industrial society, we shall uncon- 
sciously admit the enemy into the very 
citadel of freedom and one day we 
shall find that unknowingly the pass 
has been sold. 


You see now, ladies and gentlemen, 
what I must have been going through 
when I listened to Walter Owen talk 
about these things. 


You may perhaps understand why 
notwithstanding that I have determined 
to stick to my theme. 

In my view the pursuit of security 
carries within it the seeds of that dan- 
ger to which I have referred. Pro- 
tection is necessary but protection car- 
ried to the extreme of the extinction 
of what you desire to protect is in effect 
a surrender to the enemy. 

You will remember (I do not quote 
now; I only paraphrase) these famous 
words that were said in the heat of 
controversy, “I disagree with every 
word he has said but I would defend 
to the death his right to say it.” 

We cannot, of course, allow every- 
thing to be said at all moments, either 
in my country or in yours. But we 
should surely look upon the measures 
which are necessary for the security of 
the nation, as exceptions grafted upon 
the rule of complete freedom of speech. 
there for a limited time until the dan- 
ger has passed, and to be removed at 
the earliest moment. We should be care- 
ful and watchful to see that they do not 
become ingrained and permanent. 

From the lawyer’s point of view, the 
logic of the law is an inadequate pro- 
tection. I also have gone to the foun- 
tain head of these matters, your great 
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lawyer, Mr. Justice Holmes. At the be- 
ginning of his lectures on the Common 
Law, he said this: “The life of the law 
has not been logic; it has been experi- 
ence, the felt necessities of the time, 
the prevalent moral and political theo- 
ries, intuitions of public policy, avowed 
or unconscious. Even the prejudices 
which judges share with their fellow- 
men have had a good deal more to do 
than the syllogism in determining the 
rules by which men should be gov- 
erned.” 


Is that not true today? The question 
is, how do we reconcile individual free- 
dom with the necessities of corporate 
organization? What limits ought we 
impose upon state interference with the 
liberty of the individual? 

Many people have offered a solution 
to that question. Some have seen it as a 
compromise between the two extremes, 
the extreme of anarchy where it is 
every man for himself and where the 
weak are eliminated, and the extreme 
of the total regimentation of every 
man, woman and child to the political 
doctrines of the state. Some have seen 
it by way of a compromise between 
those two extremes. 


The Cure for Anarchy... 
Freedom, Not Servitude 

In my view—and I hope this is a 
matter which will particularly appeal 
to lawyers—there can be no compro- 
mise at all upon issues of freedom. A 
compromise will result in a shifting 
and uneasy balance which exhibits 
both the evils in turn from which it 
seeks to escape. The solution, as I see 
it, lies in that paradox that it is free- 
dom and not servitude which is the 
cure of anarchy. And when Mr. Justice 
Holmes spoke in the quotation which I 
just read of the intuitions, the uncon- 
scious intuitions of public policy, he 
was speaking of that genius which the 
English-speaking peoples, your coun- 
try and mine, Walter Owen’s country, 
the other Commonwealth countries, 
have shared for understanding intui- 
tively what is meant by freedom and 
how even those measures which have 
to curtail the freedom of the subject 
for the benefit of the community can 
be voluntarily accepted because the 
acceptance is the free exercise of the 


will of every individual who is affected 
by them. This is the working of a 
democratic, and a truly democratic, 
political system. Those intuitions, as 
Mr. Justice Holmes observed, are often 
unavowed and unconscious. 


It is the duty of our profession, is 
it not, understanding them so well, to 
make those instinctive preferences and 
inarticulate convictions explicit and 
articulate. We have to regard ourselves, 
with all the advantages that we possess, 
from training and inheritance, as the 
mouthpiece, the voice of those people 
who cannot express it themselves but 
whose desire it is that those principles 
should be expressed. 


I do not know whether I may say 
this to you here. I take the view that 
it is not enough to leave the enuncia- 
tion of those principles to the judges. 
Some of the less robust of them—I am 
talking of mine, not yours, of course— 
beguile the tedium of their extensive 
leisure by regarding themselves as the 
mere interpreters of the law. Others, 
the stronger-minded type, know that 
that is an illusion. They know that they 
make the law. They know, as well as 
you and I know, that opposite results, 
both equally plausible, can arise from 
the judicial interpretation of precisely 
the same set of words. You and I know 
that one or other of those results will 
prevail, and the result that will prevail 
will be the result which is in tune with 
current public opinion. It is the judges 
who therefore make the law and who 
give expression to it. 

But whether they admit it or not, 
whether they like it or not, those judges 
are dependent upon the Bar for the 
formulation of the conflicting views 
upon which they have to decide. It is 
you, it is we, who in the first place 
formulate the submission upon which 
the judge has to decide, or, to put it 
perhaps a little more colloquially, we 
offer the choice of views and he can 
choose which he likes. 


Our procedural system, and yours, 
too, which involves the battle of wits, 
that clash of personality, that thrust 
and parry which is the never-failing 
joy of the advocate in a court of law, is 
a system peculiar to your country and 
mine and to those which have derived 
the system from us. Do not hesitate, 
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may I say to you, if you find your- 
selves acting for the side of oppression. 
Do not hesitate to be the Devil’s ad- 
vocate. That is the way our system 
works; and no half-hearted exposition 
of one argument can possible serve it. 
We must be faithful to our principles, 
whatever our cause and whoever our 
client, because I profoundly believe 
that it is from the violence, if you like, 
of that clash of personality, that clash 
of ability, that conflict of intelligence, 
it is from that that the truth and the 
real principles that we desire to see 
enshrined in judicial judgment, may 
best be seen to arise. Why are we par- 
ticularly able to assist our judges in 
that way? Because we derive our 
strength and our knowledge from tra- 
dition and from the past. We must 
know what the law has been before we 
can found our submission upon what 
the law ought to be. vf 

It has been said that in order to 
know what is going on in the courts 
of the Commonwealth of Massachusetts, 
it is necessary to have some knowledge 
of the customs and practices of the 
ancient German tribes. I do not know 
whether that is true or not, because I 
am wholly unfamiliar with the proce- 
dure of the courts in that New England 
state. But it is an extreme illustration 
perhaps of the point I am seeking to 
make. 

The great fallacy of all revolution- 
aries is that they can wipe the slate 
clean and write something that has 
never been written before. History has 
shown abundant examples of that, but 
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no century other than ours has dis- 
played such a brutal and calculated 
example of it. 


Enslavement of the mind, the per- 
meation of all thought and activity not 
only in the courts, as Walter Owen has 
said, but in those other things from 
which the spirit of man derives its 
sustenance, literature and the arts, in 
those, too, there must be this wicked 
controlling political doctrine. That is 
an attempt by revolutionaries to de- 
stroy everything that has been pain- 
fully collected by generation after gen- 
eration in the past and to rewrite it in 
terms of the present. That is the spir- 
itual death from which the West is 
seeking to escape, and in my submis- 
sion to you there is no single profes- 
sion that can give greater help in that 
struggle than the English-speaking Bar 
with our training, our instinctive re- 
actions and, if you will, our prejudices. 
Never let it be thought that lawyers 
are so inhuman as not to enjoy a sub- 
stantial amount of prejudice. We have 
our prejudices as well as others— 
prejudices rooted as they are in the 
past, nurtured, as they must be, on the 
fruits of those battles for individual 
freedom which our forefathers surely 
must have thought had been won for 
all time but which we know only too 
bitterly are battles which have to be 
fought continuously again and again 
if those fruits are not to be lost. 


I could give you instances of what I 
believe to be the genius of the English- 
speaking peoples to save themselves, 
by citations from what is going on in 
England at the moment. My time is 
running out, and I will content myself 
with the briefest possible exposition of 
two matters, one in the criminal field 
and one in the civil field. 


In the criminal field, as you know, 
since the fifteenth century the writ of 
habeas corpus has been available to 
prevent unlawful imprisonment of the 
individual. In our system for a long 
time it has been thought that the appli- 
cation having been made to one judge 
of the high court who had refused the 
writ, the applicant could go from him 
to judge after judgé and repeat his 
application in the hope that ke would 
persuade some other judge to grant 
what the first judge had refused. 


It has recently been discovered, or 
perhaps I should say it has recently 
been decided, that that is not so and 
that the application is limited to the 
first judge. I am glad to say, ladies 
and gentlemen, that Her Majesty’s gov- 
ernment have been prompt to announce, 
and the announcement was made just 
before I left England, that that revealed 
deficiency in the law of the liberty of 
the subject will be remedied by im- 
mediate legislative action and that a 
statutory right of appeal will be cre- 
ated from the decision of the first 
court. 


In the civil sphere we have long 
been troubled by the way in which 
land is taken from individuals for 
public purposes and by the inadequate 
measure of compensation which is paid 
to the dispossessed owner. Sir Sydney 
Littlewood told you yesterday about 
the manner in which the procedures 
have been altered in favor of more 
open disclosure to the public so as to 
guarantee that these matters are not 
done in the secret chambers of the 
Executive Department. I do not mean 
to repeat that now; I can tell you, on 
the measure of compensation, that in 
1947 the owner whose land was taken 
from him was deprived of any value 
which that land had by reason of the 
prospect of development on it. It was 
thought that that should go to the state. 
This was in 1947. By slow but sure 
steps, public opinion has realized that 
that was wrong, and a few days before 
I left England the Royal assent was 
given to a new bill which restores to 
the dispossessed owner the full market 
value of his property. The clock has 
been put back to the year 1919 be- 
cause of those instinctive assertions of 
liberty which, as I venture to say, are 
the genius of the English-speaking 
peoples. 

That would not have been done so 
rapidly, so successfully, had it not been 
for the testimony, in season and out 
of season, of the Bar and the lawyers 
who are like-minded with us. The 
English-speaking Bar, in my submis- 
sion to you, must act together in this 
matter. 

In June in London of this year the 
NATO powers were gathered together 
on the tenth anniversary of the forma- 
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tion of that organization. They held a 
congress that lasted a week or more 
in London. In the debates that took 
place in that assembly, it was manifest 
that everyone was searching for some- 
thing more than the justification of a 
purely military alliance based solely on 
expediency; that everyone was search- 
ing for some unifying principles that 
were common to all the nations that 
were assembled there. We can supply 
that principle in the passionate convic- 
tion which all English-speaking lawyers 
share that life is not worth living un- 
less it is free. 

Edmund Burke, again in 1772, said 
this: “When bad men combine, the 
good must associate. Alone they will 
fall one by one, an unpitied sacrifice 
in a contemptible struggle.” May that 
never happen to the Bar of England, 
the Bars of the states in your great 
country, and may it never happen to 
the peoples whose mouthpiece and voice 
we are. 

Ladies and gentlemen, I have reason 
to believe that this is the last speech 
to which you will listen at this meet- 
ing; at any rate, in an assembly. | 
am conscious, humbly conscious of the 
distinction which is conferred upon 
me of being, I think, the last speaker, 
certainly the last of your guests upon 
your program. 

I would like, if I may, to part from 
you not so much in words of my own 
but in words of the greatest of all living 
Englishmen, Sir Winston Churchill. 
He has said this: ““We must never cease 
to proclaim, in fearless tone, the great 
principles of freedom and the rights 
of man which are the joint inheritance 
of the English-speaking world, and 
which, through Magna Charta, the Bill 
of Rights, habeas corpus, trial by jury 
and the English common law, find 
their most famous expression in the 
American Declaration of Independ- 
ence.” 

The tragic differences between your 
people and mine which led to the neces- 
sity for that declaration have now 
faded into history. Old wounds have 
healed and the scars are so faint that 
we can disregard them. Can we not 
now, as two nations, with Bars imbued 
with the same tradition and principle, 
go forward together as the protestants 
of freedom under the law? 
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Crystal Gazing: 


The Problem of Legislative History 


by Elizabeth Finley 


In this article, Miss Finley discusses the growing habit of courts of rely- 
ing upon the legislative history of a statute to determine its legal import. 
In spite of judicial deploring of the practice, Miss Finley writes, it is here 
to stay, and the lawyer had better be prepared for it. She offers some prac- 
tical advice on the use of such materials—contrary to the belief of many 
lawyers, she says, there is a great deal of legislative material available if 


they know how to dig it out. 





“The thing that concerns me is that 
this language is crystal-clear to you; it 
is crystal-clear to Mr. Dunn, it is crys- 
tal-clear to Mr. Crawford, but you are 
all looking through different crystals.”! 

This was the wry complaint of Con- 
gressman Bennett during a committee 
hearing on an amendment to the fac- 
tory inspection provision of the Fed- 
eral Food, Drug and Cosmetic Act. The 
hassle at the moment was over the 
meaning of the word “reasonable” in 
Section 704 (21 U.S.C. 374). 

Thus do words, whose double en- 
tendre is not restricted to spicy stories, 
play tricks on us. “A word is not a 
crystal, transparent and unchanged, it 
is the skin of a living thought and may 
vary greatly in color and content ac- 
cording to the circumstances and the 
time in which it is used.” Holmes, J., 
Towne v. Eisner, 245 U.S. 418, 425 
(1918). As Justice Cardozo said, 
“They do things better with loga- 
rithms.”? Words and what they mean 
are a lawyer’s big problem. Whether as 
counselor or advocate, lawyers must 
continually try to discover what the 
words of a law mean. What the courts 


have said they mean and, more par- 
ticularly in the last twenty years, what 
the legislature has said they mean. 
The idea of quoting legislative ma- 
terials to prove what the words of a 
statute mean comes under the general 
and rather fancy title of “extrinsic aids 
to statutory interpretation”. There have 
been hundreds of articles on this sub- 
ject, and though there are other “ex- 
trinsic aids” (administrative interpre- 
tations, executive policy statements, 
contemporary economic studies, etc.) 
by far the most frequently mentioned 
are legislative documents. This little 
essay is again stressing the obvious; 
the courts are citing legislative ma- 
terials as proof of what the law means, 
and it behooves any lawyer, whether 
advising or arguing, to be prepared. 
True enough, the drafting of statutes 
is an art. The language should be clear 
and unambiguous; there should be no 
question about its meaning. There 
should be no occasion to have to dis- 
cover the “legislative intent”. There 
should never be room for diverse 
opinions of interpretation. All this is 
true. One might as well say there 


should be no poverty, sickness or 
misery in the world. 

No matter how expert the draftsman 
—and there are experts on the con- 
gressional staff—he must use words. 
An added hazard that even a well- 
drafted bill faces are the stages it must 
go through in Congress. Many con- 
gressmen, with many ideas, offer many 
suggestions, Government officials and 
industry representatives appear at 
hearings and offer suggestions. Amend- 
ments are offered in committee or in 
floor debate. What comes out frequent- 
ly bears little resemblance to what the 
draftsman turned in. In the case of 
the factory inspection act mentioned 
above, Congressmen Harris and Wol- 
verton quite frankly indicated that if 
anyone wanted to interpret the law he 
would be wise to consult the Congres- 
sional Record. Here is a revealing 
exchange between the two solons: 


Mr. Harris. Would it not be a fair 
statement to say that . . . the bill would 
be as we had debated it in the House, 
which [debate] very thoroughly ex- 
plains the provision, and which is what 
we intended to have pass? 

Mr. Wolverton. That is true. It 
would then include the interpretation 
which was given to the bill when it 
was before the House. The gentleman 
from Arkansas was very careful to 
state the intent of the bill . . . [he] 
went to a great deal of trouble to state 





1. Hearings on H.R. 2769, 3551, and 3604 be- 
fore the House Committee on Interstate and 
race Commerce, 83d Cong., page 141 (1953). 
(aes 7 PARADOXES OF LEGAL SCIENCE, page 1 
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what the purpose of our committee 
was. 


There has been a good deal of drag- 
ging of feet by the legal profession on 
the use of extrinsic aids. Judges and 
professors have been particularly vocal. 
Many practicing lawyers have objected 
that the use of such material is “un- 
fair”. (What they mean is that it is 
difficult to locate.) But though protest- 
ing, in effect they say “legislative his- 
tory should not be necessary, but it is”. 


Legislative History ... 
Guide to Meaning 

Professor Max Radin wailed in 1930, 
“Are we really reduced to such shifts 
that we must fashion monsters and 
endow them with imaginations in order 
to understand statutes?”* to which 
Professor James Landis replied “The 
records of legislative assemblies once 
opened and read with a knowledge of 
legislative procedure often reveal the 
richest kind of evidence. . . Legislative 
history similarly affords in many in- 
stances accurate and compelling guides 
to legislative meaning. . . To ignore 
legislative processes and legislative 
history in the processes of interpreta- 
tion, is to turn one’s back on whatever 
history may reveal as to the direction 
of the political and economic forces of 
our time.” 


Justice Jackson, although deploring 
the use of legislative history in statu- 
tory interpretation, admitted that, “I, 
like other opinion writers, have re- 
sorted not infrequently to legislative 
history as a guide to the meaning of 
statutes.” He added sadly: “a formal 
Act... is no longer a safe basis on 
which a lawyer may advise his client, 
or a lower Court decide a case. This 
has very practical consequences to the 
profession. The lawyer must consult 
all of the committee reports on the bill, 
and on all its antecedents, and all that 
its supporters and opponents said in 
debate. . . Only the lawyers of the 
capital or the most prosperous offices 
in the large cities can have all the nec- 
essary legislative material available.”® 


In U.S. v. Public Utilities Commis- 
sion of California, 345 U.S. 295 
(1953), Justice Reed delivered the 
opinion of the Court, and relied heavily 


upon the legislative history of the Fed- 
eral Water Power Act of 1920 and the 
amendments included in the Public 
Utility Holding Company Act of 1935. 
“We have examined the legislative his- 
tory; its purport is quite clear” (page 
307). The opinion cites, and quotes 
from, the committee hearings, the re- 
ports and the debates. At one point 
even the bills, as introduced and as 
reported, are compared. 


Justice Reed, who could fairly be 
called conservative, may have had 
some misgivings about placing so much 
reliance on extrinsic aids. He appears 
on the defensive when he says (page 
315): “Where the language and pur- 
pose of the questioned statute is clear, 
courts, of course, follow the legislative 
direction in interpretation. Where the 
words are ambiguous, the judiciary 
may properly use the legislative history 
to reach a conclusion. And that method 
of determining congressional purpose 
is likewise applicable when the literal 
words would bring about an end com- 
pletely at variance with the purpose of 
the statute”. 

Justice Jackson concurred in the 
opinion but protested that “legislative 
history here as usual is more vague 
than the statute we are called upon to 
interpret” (page 320), and he would 
have concurred “more readily if the 
Court could reach it by analysis of the 
statute instead of by psychoanalysis of 
Congress” (page 319). However he 
does not offer any alternative “analysis 
of the statute”. 


In contrast to these “no but maybe 
yes” statements, Justice Frankfurter 
writes: “We must, no doubt, accord 
the words the sense in which Congress 
used them. . . Statutes are not archaeo- 
logical documents to be studied in a 
library. They are written to guide the 
actions of men. . . If the purpose of 
construction is the ascertainment of 
meaning, nothing that is logically rele- 
vant should be excluded.” In speaking 
of the growing emphasis placed on 
legislative background, Justice Frank- 
furter adds “And let me say in passing 
that the importance that such materials 
play in Supreme Court litigation carry 
far-reaching implications for the bench 
and bar.””* 


It was in 1947 that the Justice 
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pointed out these “far-reaching impli- 
cations” and in 1949 he listed 134 
cases under the heading “Decisions 
during the past decade in which legis- 
lative history was decisive of construc- 
tion of a particular statutory provi- 
sion” (335 U.S. 687). Yet the Bar, at 
least, does not seem quite convinced. 
Four years later, Justice Jackson in 
his concurring opinion in U.S. Vv. 
Public Utilities Commission (supra), 
again pointed out what he considered 
the chief evil. The California counsel 
“had tried without success over a 
period of four months to obtain the 
legislative history of §20 of Part I of 
the Federal Power Act. He obtained 
it only four days before argument, in 
Washington at the Library of this 
Court.” 

Admittedly this is a tough one. The 
Federal Water Power Act was passed 
in 1920, long before legislative his- 
tories were being cited extensively. It 
is undoubtedly true that there was no 
compiled history of the Act, and of the 
1935 amendments. But it seemed in- 
conceivable that only “in Washington” 
could counsel find the hearings, re- 
ports and debates on that act. After a 
survey of libraries in the San Francisco 
area it turns out that everything cited 
by the Court, except the bills, was 
available. All of the reports and debates 
were in several San Francisco libraries. 
The Court cited a hearing on water 
power, held in 1918, which was avail- 
able in the California State Library in 
Sacramento. All other hearings cited 
by the Court were in the University of 
California Library in Berkeley, just 
across the bay. 

justice Jackson continued that a 
California library “tried to obtain the 
material by interlibrary loan from the 
Library of Congress, but the request 
was refused”. The Library of Congress, 
according to Mr. Legare Obear, who is 
chief of the loan section, has several 
sets of congressional hearings and re- 
ports for the past fifty years and will 
lend them to any qualified library. 
True, they will not lend bills. In this 
case it could have been that the Gov- 


3. 99 Conc. Rec. 11152 (1953). 
ees. geetery Interpretation, 43 Harv. L. Rev. 





5. x note on Statutory Interpretation, 43 
Harv. L. Rev. 886, 888, 889, 8 
6. The Meaning of Statutes, '34 A.B.A.J. 535, 


a ~ aA 
Reflections on the Reading of Stat- 
oe 47 7 Cou. Rev. 527, 536, 541, 543 (1947). 


ome AO Se Fe OS ey wee SS hE Y 


Ay Ld - ' 


“~ o.0UmMFmFleetlUWlUCUD 


or > — 


— oF DO CO 


ernment attorneys had already bor- 
rowed all copies of the material. But 
if the request was for the “legislative 
history of the Federal Water Power 
Act of 1920 as amended” the Library 
of Congress might be justified in “re- 
fusing”. Such a request amounts to 
passing the research chore from the 
borrower to the lender. 


Legislative Histories ... 
Are They Only for the Few? 

This brings us to the focal point of 
the controversy. Are legislative his- 
tories available to everyone or are they 
reserved for the fortunate few? First 
it might be well to define a legislative 
history of a federal statute. Let us 
suppose that the law in question is a 
revenue bill originating in the House 
of Representatives. A legislative history 
would consist of (1) the various forms 
of the bill—as introduced, as reported 
out by the Ways and Means Committee, 
as passed by the House, as reported 
out by the Senate Finance Committee, 
as passed by the Senate and as agreed 
to in conference committee, plus any 
printed amendments and, occasionally, 
“committee prints”, (2) hearings be- 
fore the House Ways and Means and 
Senate Finance Committees; (3) re- 
ports by these two Committees, and 
(4) debates on the floor of the House 
and Senate. This is the basic legislative 
history. Related, but not always “legis- 
lative”, can be: messages from the 
President, reports by bar associations, 
studies by special investigative com- 
mittees—legislative, executive, or civil- 
ian. Although a bill “dies” with the 
end of a Congress, a similar or identi- 
cal bill may be passed in the next 
Congress. In this case any reports or 
hearings on the original bill would 
also be a part of the legislative history. 

In a really tight situation all of these 
materials may be cited, but generally 
the order of their importance ranks as 
committee reports first, debates second, 
then hearings, and last the forms of 
the bill. (See chapter 50 of Sutherland, 
Statutory Construction, and 1958 
pocket supplement, for an impressive 
array of citations.) 

Was Justice Jackson correct when he 
said, “Only the lawyers of the capital 
or the most prosperous offices in the 
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large cities can have all the necessary 
legislative material available”’?8 In 
one sense he was. For the past twenty 
years, many law libraries have been 
compiling legislative histories. They 
have collected all the pertinent material 
on a law in one place, bound in vol- 
umes or kept in files, and that is usually 
what a lawyer means when he asks for 
a “legislative history”. It is certainly 
a great time saver to have it all in one 
place, but these collections do not spring 
fully grown from the halls of Congress, 
They are painstakingly compiled, usu- 
ally by a librarian. But no library, 
however large or however prosperous, 
has a compiled history of every federal 
law. Actually the practice of compiling 
histories is a fairly recent development; 
only in rare cases will you discover a 
compiled history of any federal law 
more than twenty-five years old. That 
does not mean that the legislative his- 
tory of every law is not available. It is 
not in a book that you can take from 
the shelf, or borrow from a library, 
perhaps, but the material is nonetheless 
available. There are over five hundred 
depository libraries scattered through 
the country; usually there are several 
in a large city. Although these libraries 
have the privilege of selecting the 
classes of publications they wish to 
receive, it is most unlikely that any 
sizeable city is without a set of the 
Congressional Record and the Con- 
gressional Serial set, which collects the 
committee reports. Hearings may be 
only in the state library or the library 
of a large university. It is true that 
the bills may not be readily available, 
but they are usually reprinted in the 
debates, reports or hearings. 

In the California Utilities case, 
supra, Justice Jackson recalled that 
“The practice of the Federal Govern- 
ment relying on inaccessible law has 
heretofore been condemned”. He cited 
the famous “hot oil” case, which result- 
ed in the establishment of the Federal 
Register, and implied that a “regu- 
larized system” of publication of legis- 
lative materials should be established, 
comparable to the Federal Register for 
administrative regulations and orders. 
Some effort has been made in this field, 
though not by an official publication. 
Some histories that have been compiled 
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by law librarians have been published 
by the Government Printing Office; for 
instance the Labor Management Rela- 
tions Act of 1947 and the Atomic En- 
ergy Act of 1954. Matthew Bender & 
Co. is publishing a microcard edition 
of selected histories compiled by law 
librarians of the Washington, D. C., 
area. This company has also published, 
on microcards, the famous Carlton- 
Fox collection of histories of the inter- 
nal revenue laws. The U.S. Code Con- 
gressional and Administrative News, 
by West Publishing Company, has, 
since 1939, been publishing at least one 
committee report on federal statutes. 
For minor problems, one report is fre- 
quently enough to settle the question. 

Lawyers are beginning to admit that 
extrinsic aids in the form of legislative 
histories are important. Most of them, 
however, seem to be completely at sea 
about how to find the material. Even 
many recent graduates are bewildered. 
Either the law schools do not stress the 
legislative sections which are in all 
the standard texts usually used in legal 
bibliography courses, or the students 
pick those courses to catch up on their 
sleep. 

Briefly the procedure is as follows: 





8. Note 6 supra. 
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~ From the Congressional Record Index 
get the numbers of the committee re- 
ports. (In requesting a report always 
indicate the Congress as: H. Rep. 1066, 
83d Cong.) The index will also have 
given you the page references for the 
debates, and the Committee which con- 
sidered the bill. Frequently the report 
will indicate whether or not there were 
hearings. If not, the libraries of the 
oes and House have published in- 
exes to the printed hearings in those 
libraries, which are the last word on 
whether or not hearings are available. 
(In requesting hearings give the name 
of the Committee, the bill numbers or 
subject’ under consideration, the Con- 


gress and session or year.) 

This may sound quite involved, but 
actually it is no more work than tear- 
ing the digests apart trying to find a 
case in point, and frequently the results 
are more satisfying. If, as sometimes 
happens, the legislative history sheds 
no light on the particular phrase in 
doubt, a lawyer will at least be sure 
opposing counsel will not suddenly 
confront him with a persuasive quota- 
tion from a report or debate. 

It would indeed be a boon to the 
legal profession if some new “hot oil” 
case would create such a furor that an 
“official” publication would be de- 
manded for legislative materials. But 


it would have to be a really major 
furor to justify the expense. The printed 
hearings of the 85th Congress alone 
(1957-1958) occupy almost seventy 
feet of shelf space. If complete 
compiled histories of all laws were to 
be undertaken, there would probably 
have to be a whole new agency to do 
the job. There does not seem to be 
much prospect of such a utopia. For 
the present, at least, lawyers will just 
have to take the time and trouble to 
ferret out the legislative history of any 
federal law in controversy or be pre- 
pared to have the court decide in favor 
of opposing counsel who have taken 
the trouble. 
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Questioned Document Pioneer 


by Clark Sellers 


Albert Sherman Osborn: 


In this article, Mr. Sellers sketches the career of Albert S. Osborn, the 
founder of the modern science of examining questioned documents. Mr. 
Osborn figured as an expert witness in many famous courtroom scenes 
including the Molineux murder trial in 1899 and the trial of Richard 
Bruno Hauptmann for the kidnap-murder of the Lindbergh baby in the 


1930's. 





The year 1958 marked the one hun- 
dredth anniversary of the birth of 
Albert Sherman Osborn who was 
destined to blaze a new trail in a work 
which has made an invaluable contri- 
bution to the administration of justice. 

Only occasionally does a man come 
forth whose accomplishments prove to 
be epochal. Newton, Blackstone, Ein- 
stein materially influenced man’s think- 
ing. So too did this man Osborn on a 
far-reaching scale in his own particular 
field. 

Great institutions as well as signifi- 
cant advances in science are almost 
invariably the lengthened shadow of 
one individual. A profound thinker, a 
man of penetrating vision and indom- 
itable courage, of rigid integrity and 
unremitting zeal, such a person was 
Albert Sherman Osborn. He, more 
than all the document experts wi pre- 
ceded him, was responsible for placing 
questioned document work on a scien- 
tific basis. So extensive was this influ- 


ence that the name Osborn has become 
legendary throughout the world among 
handwriting experts, lawyers, judges, 
investigators and all who deal with 
questioned document cases. 

For nearly fifty years there was 


scarcely a questioned document matter 
of importance in the United States and 
surrounding countries in which Mr. 
Osborn was not an outstanding figure. 
The Molineux murder trial, the Rice- 
Patrick will forgery, the Lindbergh- 
Hauptmann kidnaping and murder, are 
but a few of the famous trials in 
which he was a key witness. 


The Molineux Trial... 
Scientific Evidence 

One of the first of his celebrated 
cases was the Roland Molineux trial 
in New York in 1899, This matter be- 
came noteworthy not only because of 
tremendous public interest, but because 
it pointed up a vital need for better 
recognition of scientific approaches to 
expert testimony concerning questioned 
documents. 

The day before Christmas in 1898, 
Harry S. Cornish received a package 
addressed to him at the famous Knicker- 
bocker Athletic Club in New York. 
The package which appeared to be a 
Christmas gift contained a tiffany box, 
a silver bottle holder, and what pur- 
ported to be a bottle of Bromo Seltzer. 
Cornish took the package home. Later 
in the week a Mrs. Adams, who lived 


at the same house as Mr. Cornish, 
feeling ill, took some of the contents 
of the bottle. In half an hour she was 
dead. An analysis of the bottle’s con- 
tents disclosed that it contained cyanide 
of mercury. The whole country was 
shocked at the crime. In the intense 
investigation that followed, the main 
clue as to the sender proved to be the 
handwritten address on the package. 
The importance of the handwriting evi- 
dence was so great that the District 
Attorney called in ten leading hand- 
writing experts of the day, including 
Albert S. Osborn. These experts pro- 
ceeded to make careful comparisons of 
the questioned writing with the hand- 
writing of various suspects. Evidence 
was soon discovered which pointed to- 
ward one Roland B. Molineux, a man 
with whom Cornish had quarrelled. 
Mr. Osborn and the nine other experts 
all came to the definite conclusion that 
Molineux had written the telltale ad- 
dress on the package. This evidence 
was so compelling that the District At- 
torney immediately charged Molineux 
with the murder of Mrs. Adams, and 
the ensuing trial became a fiercely 
contested, highly publicized affair. 

Mr. Osborn and the other handwrit- 
ing experts gave carefully prepared 
testimony, illustrated by photographic 
enlargements, which virtually amount- 
ed to a demonstration that Molineux 
had written the address on the poison 
package. 

The jury promptly found Molineux 
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guilty of the murder of Mrs. Adams. 
There have been few verdicts which 
have brought forth so much contro- 
versy among lawyers, judges and lay- 
men alike. On appeal the verdict was 
set aside and a new trial granted on 
the grounds that improper evidence 
respecting a similar crime had been 
admitted in evidence (People v. 
Molineux, 168 N. Y. 264). 

In the subsequent trial before a 
different court, the prosecution became 
extremely dissatisfied with the new 
judge. Although the handwriting was 
without question the most important 
evidence in the case, the trial judge 
nullified its value by his restrictive 
rulings and derogatory remarks and by 
excluding the revealing and persuasive 
photographs the experts had so care- 
fully prepared to assist'in demonstrat- 
ing the reasons for their opinion. 
Stripped of these effective aids and be- 
littled by the derisive remarks of the 


judge, the testimony of the hand- 
writing experts was rendered useless. 
The jury this time brought in a verdict 
of not guilty. 

The contemptuous attitude toward 
expert evidence in the second Molineux 
trial and many other similar experi- 
ences incensed and aroused Mr. Osborn 
against hindering, restrictive rulings 
which made farces out of trials where 
handwriting expert testimony was 
offered. 

Mr. Osborn was convinced that ques- 
tioned document testimony merited a 
full and respectful hearing in court if 
the ends of justice were to be fully 
served. As a result he began a cam- 
paign to improve the status of docu- 
ment examiners in court. He realized 
that in order to accomplish this it 
would be necessary to improve the 
qualifications of document examiners 
and to familiarize lawyers and judges 
with the entire field of scientific docu- 
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ment examination and the effective 
presentation of document evidence in 
court. 

At first progress was slow. But 
Osborn was not a man to give up. He 
was determined to do something about 
a situation whith he considered was 
hampering the progressive application 
of justice. He soon started to write for 
publication. Many of his writings dealt 
principally with various phases of ques- 
tioned document cases in court and 
were published in law journals, law 
reviews and criminology journals. But 
articles alone were not enough. He 
turned to writing books. 

Today Mr. Osborn is known far and 
wide for his books dealing with the 
discovery and proof of the facts relat- 
ing to disputed documents. His book, 
Questioned Documents, is the classic 
contribution on the subject. His next 
publication, The Problem of Proof, re- 
lates principally to the proof of the 
facts and their interpretation in court. 
Next came the Mind of the Juror, 
which is a keen analysis of jury trials 
and courtroom psychology. His last 
book, Questioned Document Problems, 
abounds in timely suggestions to the 
trial lawyers and to the document ex- 
aminer who seeks to know and prove 
the facts respecting a disputed docu- 
ment. 

It was not by accident that Mr. 
Osborn became the acknowledged 
leader in his field. As a youth he 
was ambitious to improve himself and 
thirsted for knowledge; as a man he 
relentlessly sought ways and means to 
make his life’s work truly worthwhile, 
not for himself alone but for all who 
served the ends of justice. 

Like so many pioneer trail blazers, 
he was born on a farm. His father 
and mother, William B. and Jane Cole 
Osborn, migrated from Sharon, Con- 
necticut, to Grass Lake, Michigan, the 
birthplace of Albert Sherman Osborn, 
who was the second of six children. 

In Grass Lake young Osborn did the 
usual farm labor and attended the 
nearby country school. But farm life 
held no attraction for him and he soon 
began to plan for a different line of 
endeavor. To this end he attended the 
State College at Lansing, Michigan, 
where he became interested in the art 
of penmanship. He felt that if he ac- 
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quired sufficient skill he could become 
a teacher of penmanship. With a dili- 
gence known only to those who have 
a burning desire to succeed, he prac- 
ticed long and arduously and so per- 
fected his skill that he became one of 
the world’s master penmen. 

In the meantime he developed a 
serious eye ailment which threatened 
his career and made it necessary for 
him to return to the farm. Fortunately 
within a year this difficulty was over- 
come. One day in the late summer cf 
1882 he came in from plowing and 
found a letter from the Rochester Busi- 
ness Institute offering him a position as 
teacher of penmanship. He immediately 
announced to his family that he had 
plowed his last furrow. Shortly after- 
wards he left for Rochester, New York, 
where he placed his foot on the first 
rung of the ladder which he was to 
climb to the heights he afterward at- 
tained. It was from this start as pen- 
manship teacher that he extended his 
interests to the identification of hand- 
writing, typewriting, paper, inks and 
to the many questions which arise con- 
cerning the genuineness of a document. 

In those days it was common for 
attorneys to consult a local penman- 
ship teacher to obtain his opinion as 
to the genuineness of a signature. As 
soon as Mr. Osborn became established 
as a highly qualified teacher of pen- 
manship, lawyers began submitting 
questioned document problems to him. 


Handwriting Testimony... 
Early Problems 

From the beginning Mr. Osborn was 
a true scientist, searching for truth and 
pursuing it courageously wherever it 
led, but this was by no means true of 
all who claimed to be handwriting 
experts. As was noted in the Molineux 
trial, at the turn of the last century, 
lawyers and judges generally regarded 
the opinions of “handwriting experts” 
as being no more than guesswork and 
frequently held them up to ridicule. 
There was some basis for this attitude. 
Many of the so-called experts of that 
day examined writing as an avocation, 
not as a full-time occupation. They 
relied upon the general appearance of 
the writing to form an opinion as to 
whether it was genuine or forged. The 
principal tool of their trade was usually 


only a common reading glass, and the 
weight of their testimony depended 
largely upon their claimed experience 
as handwriting experts rather than 
upon the reasons for their opinions. 
Forgery was rampant and for the most 
part successful, especially when the 
supposed writer was no longer alive. 
This was the state of affairs which Mr. 
Osborn worked so arduously to over- 
come. 

Improvements were so gradual it is 
difficult now to realize that when Mr. 
Osborn came upon the scene some 
sixty years ago, no standards (known 
writings) for comparison could be in- 
troduced in evidence in many states 
unless they were admissible for other 
purposes. Reasons for opinions were 
not permitted unless elicited on cross- 
examination. Enlarged photographs 
were frequently excluded, and even the 
use of a magnifying glass or a micro- 
scope was vigorously objected to and 
the objection often sustained. Imagine 
trying to give effective testimony un- 
der those conditions, irrespective of 
how correct and well qualified the 
expert might be! 

Mr. Osborn, along with John H. 
Wigmore, Dean of the Law School of 
Northwestern University, and other 
foresighted lawyers and judges fought 
against these hampering restrictions. 
Osborn vigorously contended that a 
trial should be a judicially supervised 
scientific inquiry to ascertain the facts, 
not a battle of wits to win. He urged 
that a document expert be permitted to 
state the reasons for his opinion on 
direct examination, emphasizing that 
an opinion is only as good as the rea- 
sons on which it is based. Dean Wig- 
more summarized the same contention 
by succinctly stating that expert testi- 
mony should be “measured by its 
convincingness’’. 

In furtherance of his idea that the 
qualifications of document experts 
should be improved, Mr. Osborn out- 
lined methodical procedures for exam- 
ining a document to determine whether 
it was genuine or forged. He brought 
to bear scientific equipment from other 
fields. He devised the comparison mi- 
croscope by which two objects can be 
examined side by side under the same 
degree of magnification. He designed 
and made numerous precision measur- 
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ing instruments on glass such as pro- 
tractors, angle measures, minute height 
and width measures. These measuring 
devices, being on transparent glass, 
can be placed directly on a document, 
thus permitting the measurements to 
be made without obscuring the writing. 
He performed extensive research on 
questions relating to typewriting, paper 
and inks. He coined the expression 
“Examiner of Questioned Documents”, 
contending that the term “Handwriting 
Expert” referred only to handwriting 
problems, whereas the qualified docu- 
ment expert also examined a document 
for numerous other purposes, such as 
the typewriting, paper, inks, erasures, 
substitutions, sequence of intersecting 
strokes, sequence of writing and folds, 
and age of a document. 

Mr. Osborn did not stop with only 
these contributions toward improving 
the tools of the profession and bettering 
the qualifications of document exam- 
iners, important as they were. In addi- 
tion he made numerous helpful sug- 
gestions on a variety of subjects, such 
as improved designing and lighting of 

(Continued on page 1334) 
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*‘They Keep Christmas All the Year’’ 


There are some lawyers of the expansive type whose very 
appearance contributes good cheer wherever and whenever 
they are present. Unfortunately they are few. The pursuit 
of our profession does not give its votaries the outward 
show of perennial Santa Clauses. The proverb “a good 
lawyer, a bad neighbor” probably expresses a view based 
upon our exteriors. Perhaps the fact that we ask pay for 
getting men no more than they are entitled to leads them 
to make us the target for such slings and arrows. If so, 
we are never going to escape them by proclaiming our own 
virtues. We must have the virtues that our calling demands. 
If that does not give us good “public relations” no self- 
praise will. 

Some of us do keep Christmas all the year. Many a legal 
aid society lawyer day after day, year in and year out, 
gives to the poor services of a value much greater than his 
society can pay for. He knows that justice should be free 
and does his best to make it so. Few indeed are the lawyers 
who can collect a fee for every matter undertaken. From 
the early days of our country the lawyers have shouldered 
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the burden of the defense of the poor. At first every lawyer 
accepted his share of the court’s assignments. After the 
practice of the criminal law had become a specialty the 
specialists continued by themselves to carry this burden of 
the whole Bar. Each day that each gave in court was a 
Christmas present, and a very handsome one, to his client. 

Times are changing and all of the work of bringing 
justice to the poor need no longer be done by a small 
fraction of the Bar. In many places the burden is spread 
among a host of contributors to legal aid societies and 
defender organizations, many of which give help not only 
in criminal but in civil matters. By contributing to them 
each lawyer can vicariously fulfill his personal obligation. 
Perhaps people would like us better if we devoted ourselves 
to going a-wassailing at Yuletide but what we have pro- 
fessed requires that we keep Christmas all the year. 


Duke University Legal Aid Clinic Closed 


After more than twenty-seven years of operation as a 
pioneer enterprise linking legal aid and legal education, 
Duke University Legal Aid Clinic has closed its doors. The 
Legal Aid Brief Case, the official publication of the National 
Legal Aid and Defender Association, states: 


This is sad news indeed, especially for hundreds of low 
income citizens of the Durham area who were helped by the 
Clinic. It is a major setback in the efforts to develop a 
clinic experience for law students. 


The Clinic was founded to stress practical training in 
connection with law school study, in consonance with the 
wishes of Mr. Duke, who, in providing financially for the 
University, had emphasized the importance of practical 
training. 

How practical the training was is attested by students 
who have taken the course, by lawyers for whom they have 
worked, and by those who, interested in the general im- 
provement of legal education both in this country and 
abroad, have studied the Clinic as a model of its kind. 

The course was elective, running for a year and giving 
two hours of credit per semester toward a law degree. From 
one third to one half of the students elected to take it. It 
operated with a staff of one part-time Director (who taught 
other courses) ; two full-time assistants, both lawyers, serv- 
ing a sort of postgraduate internship; three part-time law- 
yer assistants, who handled litigated cases and supervised 
instruction in the practical side of the law, such as search- 
ing titles, preparing trial briefs, etc.; and two secretaries. 
Over the years the Clinic handled approximately 13,000 
cases. 

No case was handled for clients who could pay a fee. 
The Clinic operated on the principle that it is not merely 
paying cases that teach realistically how to think like a 
lawyer; how to interview a client or a witness; how to 
diagnose the legal questions involved in a case; and how to 
handle it best from a practical standpoint. 

The closing of the Clinic coincided with the retirement 
of Professor John S. Bradway, who as its Director was 
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principally responsible for its original organization and for 
its conduct over the intervening years. Under his guidance 
the Clinic achieved national recognition. It does not seem 
credible, and Professor Bradway himself would doubtless 
be the last to claim, that he was indispensable to the opera- 
tion of the Clinic. In other courses at Duke and elsewhere, 
the retirement of a professor is not usually fatal to the 
course he teaches. 


At the present time special efforts are being made by the 
legal profession, practitioners, judges and legal educators 
alike to emphasize training for professional responsibility. 
A Legal Aid Clinic is admirably suited as an instrument for 
such training. That the Duke University Legal Aid Clinic 
should go out of existence just at this time is therefore all 
the more regrettable. 








Editor to Readers 








The first time that I walked into our suite in the Ameri- 
cana Hotel in Miami Beach last August, I was greatly 
pleased to find it occupied by one of the Nestors of the 
American Bar Association, a favorite of all who know him, 
Frank W. Grinnell, of the Massachusetts Bar (Boston). We 
had a delightful visit including supper, and this made a red 
letter day for me. A note from him the other day enclosed 
a galley proof of “A Message from Montana and Ralph 
Waldo Emerson”, both of which we feel should be shared 


with our readers: 


Thanks for sending me the San Francisco Bar Briefs 
which entertained me. In paraphrasing what I said in the 
AMERICAN Bar ASSOCIATION JOURNAL, they put into my 
mouth the statement that “7 
by lawyers were unnecessary”, when Charlie Beardsley, of 
Oakland, California, was the one who said it. They seemed 
to doubt that my wife said “law seemed to consist largely 
of the word ‘said’”. But she did say it. She was rather a 
lawless person at times and liked to entertain herself and 
others as Lord Brougham did when he said that “law is 
that which is plausibly put forward and vigorously main- 


5 per cent of the words used 


tained”. There is a limited amount of fact in both state- 
ments. 

I enclose a galley proof for the October issue of the 
Massachusetts Law Quarterly, which will be out next week 
(I hope). As the circulation of the Quarterly is largely 
limited to Massachusetts, it has occurred to me that you 
might want to use this to provide a bit of variety. To me 
it is interesting and the more it is read the better, so I send 
it along for use or for the waste basket. 

What I am meditating about is the Connally provision in 
the United Nations Charter and the Attorney General’s 
address in favor of its repeal. When I get through “medi- 
tating”, I may perhaps send you an article under a title 
something like this: “An Experience in Meditation—on 


Editorials 


messages from Montana, Emerson, George Washington, 


Andrew McLaughlin, Learned Hand, Demosthenes and Hans 
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Christian Anderson’s story of ‘the Emperor’s Clothes’ ”. 

The midnight discussion I referred to was with Holman 
and a bunch from Oklahoma. Whether I will find time to 
do it and whether it will be worth while, I don’t know yet, 
but I think the proposal about the Connally proviso is a very 
questionable one when the brass tacks are considered. I 
am all for the ideal of “peace through law”, but idealists 
need to ponder on the inscription on the third gate referred 
to by Emerson. 


F.W.G. 


A Message from Montana and 
Ralph Waldo Emerson 

Recently in an Eastern newspaper I noticed the following 

editorial from the Montana Standard. 
“More Time To THINK” 

“President Eisenhower believes that high government 
officials ought to have more time to sit back and think 
about their jobs. Although this gives administration critics 
a fine opportunity to make wisecracks, the idea deserves to 
be taken seriously. 

“One tragedy of our day is that so little time is devoted 
to thought and so much to conferenees, crash programs, 
hasty actions born of pressure, the preparation of reports, 
and that great favorite of the promotion man, brainstorm- 
ing. The belief that long-range and productive thought can 
come from solitary meditation has lost favor in the rush to 
get things done through cooperative effort, team play and 
idea via committee. 

“The idea of working cooperatively is a good one. But 
it is not the only way to get things done. Few basic inven- 
tions have been committee jobs; literary gems don’t come 
from conferences. The man who takes time to meditate 
alone may not measure up to the standard image of the 
American production giant, but he is a vital cog in the 
industrial and social machine. 

“The President and the men around him do need more 
time to think. So do we all. When and if we ever come to 
regard private meditation as a waste of time, we shall have 
lost appreciation of an enriching and productive enter- 
prise.” —Montana Standard 

It is refreshing to find such a public reminder of a great 
need of thoughtful laymen and of lawyers today—however 
unpopular it may be. 

At intervals of a needed period of doing nothing, while 
enjoying what Seneca described as the stable “serenity” of 
high mountains which he compared to philosophers, we 
read Ralph Waldo Emerson’s “Representative Men”. Emer- 
son was a meditator. In his lecture on Plato (written in 
1867) he described him as “the great average man” with 
“a great common sense” out of whom “come all things that 
are still written and debated among men of thought”. In 
this connection he said: : 


“His circumspection never forsook him. One would say, 
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he had read the inscription on the gates of Busyrane—‘Be 
bold,’ and on the second gate—‘Be bold, be bold and ever- 
more be bold,’ and then again had paused well at the third 
gate—‘Be not too bold.’ ” 

These lines (and particularly the balancing inscription 
on the third gate) seemed to call for “private meditation” 
referred to in the Montana editorial which has been quoted. 

I, then, went to the meeting of the American Bar Associ- 
ation at Miami where I listened to addresses on certain 


American Bar Foundation 


Receives New Portrait of William Nelson Cromwell 


matters of far-reaching importance to the American people. 
This was followed by a somewhat serious midnight discus- 
sion with some brethren from the West which lasted until 
1:30 A.M. 

I have been meditating ever since and I am still looking 
for convincing light on aspects of a current problem which 
may be discussed in a later Quarterly if further meditation 
seems to justify such action. 


F. W. Grinnell 


ance of the library. 


The Foundation’s library is named 
after Mr. Cromwell to record appreci- 


A new portrait of William Nelson 
Cromwell by the well-known artist, 
Charles Baskerville, has recently been 
hung in the reading room of the library 
of the American Bar Foundation. The 
painting was commissioned by the New 


York City law firm of Sullivan and 
Cromwell and was presented to the 
Foundation by Arthur H. Dean, senior 
partner. It replaces a framed black 
and white photograph of Mr. Cromwell 
and adds a great deal to the appear- 


ation for his generous bequest to the 
American Bar Association “for library 
and research purposes”, $400,000 of 
which served as the nucleus of the 
building fund for the American Bar 
Center. The Cromwell Library was 
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dedicated on February 22, 1955, follow- 
ing the adjournment of the Midyear 
Meeting of that year. Mr. Dean spoke 
at the dedicatory exercises about Mr. 
Cromwell’s legal career and in 1957 
published privately his biography, 
William Nelson Cromwell, 1854-1948, 
an American pioneer in corporation, 
comparative, and international law. 

Two brass plaques near the portrait 
read as follows: “The Cromwell Library 
in memory of William Nelson Crom- 
well 1854-1948 whose generous bequest 
made possible this library’’; and 
“William Nelson Cromwell, by Charles 
Baskerville, was presented to the Amer- 
ican Bar Foundation in 1958 by the 
law firm of Sullivan and Cromwell in 
memory of one of the original partners 
of their firm.” 

Ross L. Malone, President of the 
Foundation at the time the portrait 
was received, wrote to Mr. Dean and 
accepted the gift on behalf of the Board 
of Directors of the Foundation. He 
commented upon the excellence of Mr. 
Baskerville’s work, expressed thanks 
and stated that the Foundation was 
sending Sullivan and Cromwell color 
photographs of the portrait and that 
portion of the reading room where it 
hangs, together with replicas of the 
two bronze plates as a token of appreci- 
ation. 











Agreement Is Reached on 


Internal Security Resolutions 


At the 1959 Annual Meeting in Miami 
Beach last August, two Special Com- 
mittees of the Association submitted re- 
ports to the House of Delegates, along 
with implementing resolutions, dealing 
with passport control procedures and 
federal employee security. The resolu- 
tions as drafted by the Committees 
were substantially opposed to each 
other, and, on the suggestion of the 
Board of Governors, were referred 
back to the Committees. 

The committees, the Committee on 
Individual Rights as Affected by Na- 
tional Security and the Committee on 
Communist Tactics, Strategy and Ob- 
jectives, worked out a joint report 
which was presented to the Board of 
Governors at its meeting on Thursday 
and Friday, October 29 and 30. 

The new resolutions, which bear the 
imprimatur of both Committees, were 
approved by the Board and thus now 
represent the official policy of the 
American Bar Association. The resolu- 
tions are as follows: 


I. 


1. Resotvep, That the American Bar 
Association recommend to the Congress 
the enactment of legislation containing 
the following principles with respect 
to the control of travel abroad by 
United States citizens: 

(a) The Secretary of State should 
be authorized to refuse to issue a pass- 
port to any person or to restrict or 
revoke a passport of any person as to 
whom it is determined on substantial 
grounds by a preponderance of the 
evidence that he knowingly engages in 
activities calculated to further the Inter- 
national Communist movement and 
having a tendency to endanger the 
national security or tending seriously 
to impair the conduct of the foreign 
relations of the United States. 

(b) Ifa passport is denied, revoked 
or restricted for any reason stated in 
paragraph (a) hereof, the applicant 
or holder should be informed in writing 
of the reason, as specifically as is con- 


sistent with considerations of national 
security and the conduct of foreign 
relations, and shall have and be in- 
formed in writing of the right to a 
hearing before the Passport Hearing 


Board. 


(c) The Secretary should be re- 
quired to establish within the Depart- 
ment of State a Passport Hearing 
Board, at least one member of which 
shall be a lawyer, to review the denial, 
revocation or restriction of a passport. 
The members of said Board shall be 
independent of and have no responsi- 
bility related to the issuance, denial, 
revocation or restriction of passports 
other than their duties as members of 


said Board. 


(d) In proceedings before the Pass- 
port Hearing Board, the Secretary 
should be required to establish and 
enunciate publicly the procedural safe- 
guards available whereby the rights 
accorded to an individual are _pro- 
tected. In such proceedings, the indi- 
vidual shall have the following rights 
which shall be included in the rules 
which the Secretary shall make public: 


(1) To appear in person and to be 
represented by counsel. 


(2) To testify in his own behalf, 
present witnesses and offer other evi- 
dence. 


(3) To cross-examine witnesses ap- 
pearing against him at any hearing at 
which he or his counsel is present and 
to examine all other evidence which is 
made a part of the open record. 


(4) To examine a copy of the tran- 
script of the open record and upon 
request to be furnished a copy thereof. 


(e) The right to confront and cross- 
examine all witnesses and to examine 
all documentary evidence considered 
by the Board shall be accorded, except 
where the Secretary of State or Acting 
Secretary of State, personally, shall 
certify that information, or the sources 
of information, or the investigative 
methods pertaining to the individual 
is believed by him to be reliable and 
cannot be disclosed without serious 
damage to national security or the con- 
duct of foreign relations. The Secre- 
tary or Acting Secretary shall furnish 
to the individual during the course of 


the proceedings a fair written résumé 
of such information certified by him 
to be as complete as consistent with 
national security or the conduct of 
foreign relations. 

(f) The Board shall take into con- 
sideration the individual’s inability to 
challenge information of which he has 
not been advised in full or in detail 
or the individual’s inability to attack 
the credibility of sources that have not 
been disclosed to him. 

(g) Review procedure in the United 
States District Court for the District 
of Columbia shall be provided. In such 
review the cour: shall determine 
whether the decision of the Secretary 
is based on substantial evidence in the 
record and that procedural require- 
ments have been met. 

2. REso.vep, That the American Bar 
Association authorize the chairmen of 
the said special committees jointly to 
appear before the committees of the 
Congress to state the position of the 
Association in conformity with the 
foregoing Resolution. 

Il. 

Wuenreas, The American Bar Associ- 
ation believes that employment by the 
Federal Government is a privilege and 
not a right; and 

Wuereas, The American Bar Associ- 
ation believes that the American public 
is entitled to the services of loyal and 
suitable employees without regard to 
whether employed in sensitive or non- 
sensitive government positions; ana 

Wuereas, The American Bar Associ- 
ation believes that all employees of the 
government are entitled to due process 
of law in the consideration of loyalty 
and suitability; and 

Wuereas, The American Bar Associ- 
ation believes that there is not at pres- 
ent adequate comprehensive legislation 
in this field; 

Now THEREFORE Be It RESOLVED. 
That the American Bar Association 
recommended to the Congress the en- 
actment of comprehensive legislation 
covering Federal Civilian Employee 
Loyalty and Security Discharge Proce- 
dures and procedures to apply to ap- 
plication cases under which employ- 
ment is refused on loyalty or security 
grounds. Such legislation shall estab- 
lish specific standards and criteria 
defining sensitive and nonsensitive gov- 
ernment positions and prescribe ade- 
quate administrative procedural safe- 
guards for the hearing and review of 
such cases, including a broad, but not 
unlimited right, of confrontation. 

REsoLvep, That the American Bar 
Association authorize the chairmen of 
the said special committees jointly to 
appear before the committees of the 
Congress to state the position of the 
Association in conformity with the 
foregoing Resolution. 
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The Rule of Law: 


It Needs Governmental Authority 


by John W. Apperson ° of the Tennessee Bar (Memphis) 


Mr. Apperson believes that “peace through law” is illusory until there is 
an international organization with judicial, legislative and executive power 
to enforce the peace. He advocates a federation of the countries belonging 
to the North Atlantic Treaty Organizauon as a beginning. 





A definite movement toward lawful 
order for the world is now under way. 

In recent years there has been an 
increasing number of articles and ad- 
dresses on the need for the establish- 
ment of the rule of law throughout the 
world. Many of these articles have 
appeared in the JOURNAL, including the 
article by Judge Robert N. Wilkin 
entitled “What Are We Fighting For? 
Juridical Order”, which appeared in 
the January and February, 1951, issues; 
Henry R. Luce’s “Our Great Hope: 
Peace Is the Work of Justice”, which 
appeared in the May, 1957, issue; the 
undelivered address of Judge John J. 
Parker entitled “We Must Go Forward: 
Law in the World Community”, which 
appeared in the July, 1958, issue; the 
Annual Address of Past President 
Charles S. Rhyne, which appeared in 
the October, 1958, issue; and the ar- 
ticle by Thomas E. Dewey in the 
November, 1958, issue entitled “A 
Sacred Goal: Peace Under Law”. An 
address of Dean Erwin N. Griswold of 
Harvard Law School entitled “Law and 
Peace”, was delivered before the Insti- 
tute of International Order at the Uni- 
versity of Colorado on March 26, 1958. 
The book, World Peace Through W orld 


Law, by Grenville Clark and Louis B. 
Sohn, has recently been published. This 
article is submitted as another in the 
rule of law series. 

This stirring of interest in this vital 
subject is especially gratifying to many 
of us who have been preaching this 
need for years, such as Clarence Streit, 
Will L. Clayton, Elmo Roper, and the 
late Judge Owen J. Roberts and Robert 
P. Patterson. However, we have ad- 
vocated going even further in the 
Atlantic Community and setting up 
there a federation of the NATO nations, 
which would give control to a central 
government over a few things which 
transcend their national boundaries, 
such as armaments, foreign affairs, 
money, communications and commerce. 
I would be willing to settle for the rule 
of law as a start if this, without our 
whole objective, could be achieved in 
the beginning. I submit, however, that 
the rule of law advocated must first be 
established in the free world among the 
NATO nations as a pilot and an ex- 
ample and that there must be a federa- 
tion of those nations in order that the 
law to be applied among them may be 
enacted, interpreted and enforced. I 
say this because they are a small group 
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relatively advanced in the rule of law 
with a community of interest based on 
the Judeo-Christian doctrines. Obvious- 
ly, federation is not possible now on 
a worldwide basis, and the volunteer 
system now prevailing for formulating, 
interpreting and enforcing our so- 
called international law does not have 
sufficient authority or potency. Sir 
Alfred Zimmern stated that “Inter- 
national law is a grandiose name for 
the etiquette of sovereign states in a 
lawless world.” Furthermore, the law 
to be enforced should be applicable to 
and enforceable against individuals as 
well as against nations. 

With a few exceptions, the authors 
of these articles and addresses plead 
for the need for the rule of law among 
nations but are unwilling to advocate 
what is needed to really accomplish 
the objective, namely, a relinquishment 
of some of our sovereignty to a central 
government with authority to enact, 
interpret and enforce the law. They do 
not seem to realize the distinction 
between union and alliance. Messrs. 
Clark and Sohn, in their World Peace 
Through World Law, advocate a giant 
step in this regard which would en- 
compass all members of the United 
Nations. This would seem to be im- 
possible of accomplishment within the 
foreseeable future. 

The first article, entitled “What Are 
We Fighting For? Juridical Order”, 
was written by Judge Robert N. Wilkin, 
a now retired United States District 
Judge for the Northern District of 














Ohio, an author of several books on 
jurisprudence and legal philosophy and 
a former member of the Board of 
Editors and Advisory Board of the 
JourNAL. In that article Judge Wilkin 
gave a brief review of history to show 
that for centuries it has been recog- 
nized by the highest authorities that 
juridical order was fundamentally 
necessary for the pacification of human 
society; that freedom exists only when 
given the sanction of law; that the ab- 
sence-of law is anarchy; that in World 
War I and since, juridical order is 
what we have fought for; that in our 
Declaration of Independence it was 
stated that all men “are endowed, by 
their Creator with certain unalienable 
Rights, that among these are Life, 
Liberty and the pursuit of Happiness.— 
That to secure these rights, Govern- 
ments are instituted among men...” 
He defined “Juridical Order”, showed 
how necessary it is in our world of 
today and how the issue has not been 
clearly seen. Juridical order, he states, 
“affords the maximum possibility of 
peace and freedom. It is the only sys- 
tem that offers peace with freedom and 
freedom with peace.” He states, how- 
ever, that “It does require ...some 
organization to sustain it and enforce 
the sovereignty of law. Such organiza- 
tion must therefore be vested with 
legislative, executive and judicial pow- 
ers within the sphere of its jurisdic- 
tion.” He further states: 


Man’s scientific contrivances have 
exceeded his civil accomplishments. 
They act on a global base while he 
lives in a provincial state. His inven- 
tions are therefore without adequate 
social control. Force will prevail over 
reason and evolution will give way to 
revolution and destruction unless inter- 
national anarchy is subjected to juridi- 
cal order. 

* * * 

Unfortunately the legal profession as 
a body has not shown conspicuous 
leadership in the efforts for lawful 
order for the world. The bar associ- 
ations generally have been ultra con- 
servative and highly critical. They have 
offered few constructive suggestions. . . 


The next article was the address 
made before the State Bar Association 
of Connecticut by Henry R. Luce, 
Editor-in-Chief of Time, Life and 
Fortune, entitled, “Our Great Hope: 


Peace Is the Work of Justice”. In his 
address, Mr. Luce stated: 


For example, the problem of law is 
central to the question of so-called 
foreign aid. An expanding world econ- 
omy is a vital interest of the United 
States. But how to bring it about? 
We are momentarily baffled. 

* & 


The business of this American gen- 
eration is not to establish world govern- 
ment. Our business is to establish, 
through an ever larger part of the 
world, a rule of law enforceable within 
that area and defensible against any 
barbarians who may choose to remain 
outside. That, as I see it, is our task 
during the next twenty years. 


Mr. Luce seems almost unknowingly 
to be arguing for a conversion of the 
Atlantic Pact into a federation so that 
the expanding world economy so vital 
to the interest of the United States and 
an enforceable rule of law may be 
established in “an ever larger part of 
the world” (free world), and be 
“defensible against any barbarians 
who may choose to remain outside” 
(Soviets and Red Chinese). He is no 
doubt convinced that it is becoming 
ever more necessary that we must have 
among the free nations “a more perfect 
union” than the present alliance exist- 
ing under NATO. This same problem 
faced the thirteen American colonies. 
Their leaders were convinced that a 
“more perfect union” was needed than 
existed under the League of Friendship 
as the alliance under the Articles of 
Confederation was called. Those lead- 
ers procured the calling of a convention 
at Philadelphia and thus evolved the 
Constitution of the United States based 
upon the federal principle. 

Next came the address prepared for 
delivery by the late Judge John J. 
Parker, published posthumously, en- 
titled “We Must Go Forward: Law in 
the World Community”, in which Judge 
Parker, in speaking of the practical 
need for some international organiza- 
tion for the establishment of a world 
order based on law, said: 


... Such organization does not mean 
the building of a super state as the 
World Federalists advocate, but it does 
require three things, which, I submit 
are eminently practical, viz.: (1) ade- 
quate judicial machinery for the settle- 
ment, on the basis of reason, of disputes 
of an international character; (2) ade- 
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quate legislative machinery for bring- 
ing to bear the intelligence of mankind 
upon the solution of international prob- 
lems; and (3) adequate organization 
of force for the preservation of peace 
and the enforcement of law. 

* * * 


Our American Union furnishes fine 
illustration of cooperation for the pur- 
poses of collective security. No one of 
our states would be able to protect it- 
self effectively against foreign aggres- 
sion but collectively they possess a 
power that is today greater than that 
of any other nation in the world. This 
power is used to preserve the peace and 
enforce the law throughout the Union 
as well as to protect against dangers 
from without. Some such pooling of 
force for purposes of collective security 
and to enforce the rules of international 
law and the decrees of international 
tribunals is essential to the success of 
any international organization. Order 
rests upon reason and force. Force 
without reason is tyranny but reason 
without force to make it effective is 
anarchy... We do not expect peace in 
domestic affairs without force to pre- 
serve it; and it is idle to think that we 
can have peace in international rela- 
tionships on any other basis. 

* * * 


...If unity is not achieved on the 
basis of reason and law, it will eventu- 
ally be achieved through force; and 
the only hope of defeating those who 
would unify the world on the basis of 
force is for those who believe in the 
reign of law to rise above the narrow 
limitations of nationalism and support 
an intelligent organization or world 
life based upon law and righteousness. 


The Judge admits that there must not 
only be a court to enforce the law, but 
that there must be some sort of legis- 
lative assembly for the purpose of en- 
acting the law to be enforced. He fur- 
ther admits that there must be some 
force behind the decisions in order to 
enforce the law, and then he finally 
concludes that if this unity is to be 
achieved so that there can be a reign 
of law, the people who believe in the 
reign of law “must rise above narrow 
limitations of nationalism and support 
an intelligent organization of world 
life based upon law and righteousness”. 

Past President Charles S. Rhyne, in 
his Annual Address, stressed the need 
of a rule of law in the world. He 
vividly demonstrated the perils facing 
the free world. He made an eloquent 
plea for the need and urgency to 
strengthen the free world. He, like 
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many, apparently is not in favor of a 
world government at this time, such 
as advocated by Messrs. Clark and 
Sohn. However, he failed to advocate 
a conversion of the Atlantic Pact into 
a federation. He does not seem to 
realize the need of a central govern- 
ment with authority to enact, interpret 
and enforce the rule of law. He ad- 
vocates what many of our present-day 
statesmen have been advocating, the 
tried but failing application of inter- 
national law, without any form of 
government to support it. The conclu- 
sion I draw from Mr. Rhyne’s Annual 
Address is that the already existing 
international law be applied on a 
larger scale with a more elaborate 
court system. He still leaves enferce- 
ment of his courts’ decisions to volun- 
tary and popular approval. There is 
no governmental authority suggested 
with power to enforce decrees. Nor 
does he provide for laws to be ap- 
plicable to individuals, To enforce his 
decrees against an unwilling nation 
would require war. 

In the November, 1958, issue of the 
JOURNAL appears Mr. Thomas E, 
Dewey’s very concise article in the rule 
of law series entitled “A Sacred Goal: 
Peace Under Law”. He submits that 
the rule of law should begin with the 
free nations; that international law has 
failed; that only those nations which 
want to abide by a decree of an inter- 
national court do so. Mr. Dewey says: 


At the outset we must recognize the 
dominant fact of the world in which 
we live: Peace through law can only 
be achieved between nations which 
desire it. 

* & & 

If the free nations cannot settle their 
arguments in peace and good will they 
will surely fall apart into petty, de- 
fenseless disputants. If we fall apart, 
we shall all die or be conquered. 

United, we can preserve the physical 
and moral strength necessary to main- 
tenance of the overwhelming power 
which alone will prevent war. 

Even as we develop the peaceful 
machinery of the free world, we shall 
be learning better how to adapt its 
power to the situation which may some 
day arrive when Communist nations 
become sufficiently civilized to join the 
peace-loving people of the world. This 
might come in our time or not for 
many decades. When it does come, a 
system of compulsory settlement of 


international disputes under law should 
be so fully developed that it can be 
easily applied to the newcomers. There 
must also be developed by that time 
the means of enforcement which the 
world is not yet willing to establish. 


Judges Wilkin and Parker realize 
the need for some form of organization 
with authority to enact, interpret and 
enforce the rule of law. Judge Parker 
uses our federal system as an example 
of a way to accomplish this result. Mr. 
Luce says an expanding world economy 
is of vital interest to the United States 
and that our business is to establish a 
rule of law enforceable in a larger 
area of the world. He says though 
that “we are momentarily baffled”. 
With this pessimistic conclusion I dis- 
agree. 

There are many organizations work- 
ing to strengthen NATO, such as the 
Atlantic Union Committee, Federal 
Union, Inc., and The International 
Movement for Atlantic Union. 

At the Atlantic Congress held in 
London, June 5 through 10, 1959, the 
Political Committee passed, among 
others, the following resolution: 


Believing in the desirability of im- 
proving the means of settling disputes 
among member states proposes the 
constitution of a Study Group to in- 
vestigate new methods in this field, 
including the creation of a NATO 
Court of Justice. 


This resolution was adopted largely 
through the influence of past President 
Charles S. Rhyne who was a delegate 
to the Congress and a member of the 
Political Committee. 


Duke University has established a 
Rule of Law Center with Mr. Arthur 
Larson in charge. From October 27 
through November 24, 1958, at Cleve- 
land College of Western Reserve Uni- 
versity, a series of five lectures was 
delivered under the topic “Law in a 


Troubled World”. 


Agencies of the United Nations, of 
the International Law Association and 
of the American Bar Association are 
engaged in efforts to formulate a code 
of law for the air and outer space. A 
commission of the United Nations is at 
work on a code of international law. 
The American Law Institute has just 
published a tentative draft of The 


1294 American Bar Association Journal 





John Wright Apperson was born 
in Memphis in 1896 and was admit- 
ted to the Tennessee Bar in 1920. 
He received his education at Mem- 
phis University School and at the 
University of Virginia (LL.B. 1921). 
He is a member of the National 
Council of the Atlantic Union Com- 
mittee. 





Foreign Relations Law of the United 
States. The International Bar Associ- 
ation meeting in Germany in July, 
1958, took action for a conference in 
April, 1959, of “leaders of the Bar 
from the free world to discuss means 
whereby the judicial process could be 
developed to facilitate economic prog- 
ress and assure survival through main- 
tenance of peace”. Such a conference 
is favored by The United States Inter- 
national Cooperation Administration. 
During October, 1958, an International 
Congress of Judges met in Rome to 
discuss the possibility of a system of 
international courts, the jurisdiction of 
such courts and the training of judges. 

The barbarous ideologies of the re- 
cent dictatorships have caused lawyers, 
judges and statesmen to appreciate the 
interrelations of law and value and the 
necessity for the rule of law. 

Under the leadership of Past Presi- 
dents Rhyne and Malone, the American 
Bar Association has been brought to 
the support of the movement for world 
law. And now President Randall is con- 
tinuing that leadership and support. 
Such a movement is gratifying to those 
members who have been advocating 
such action for many years. 

It would now be profitable for 














readers of the JOURNAL to review some 
of the articles formerly published by 
the JOURNAL. 

This is unquestionably a movement 
which the legal profession should lead. 
Out of fifty-five delegates who attended 
the Constitutional Convention in Phila- 


delphia, twenty-six were lawyers or had 
studied law. The ball is rolling. We of 
this generation may yet see come true 
the prophecy of Tennyson made in 
about 1842 when in his Locksley Hall 
he saw the “Vision of the World, and 
all the wonder that would be”: 


The Rule of Law 


Till the war-drum throbb’d no longer. 
and the battle-flags were furl’d 

In the Parliament of man, the Federa- 
tion of the world. 

There the common sense of most shall 
hold a fretful realm in awe, 

And the kindly earth shall slumber, 


rapt in universal law. 


American Association of Law Libraries 


To Publish Index to Foreign Legal Periodicals 


The American Association of Law Libraries has embarked on a publish- 
ing enterprise which is unique in nature and promises to be of worldwide 
importance and epochal in the literature of law. Homer D. Crotty, of 
Los Angeles, California, a past Chairman of the Section of Legal Educa- 
tion and Admissions to the Bar, explains this important publication project. 





The American legal profession has 
been fortunate indeed in being served 
well by the American Association of 
Law Libraries, the professional organ- 
ization of law librarians of our country 
and a leader and example to law li- 
brarians of our country and a leader 
and example to law librarians else- 
where in the world. This tribute has 
been due for many years. Without the 
Index to Legal Periodicals which has 
been published as a volunteer effort by 
this Association since 1926, access to 
our American and British legal peri- 
odical literature would be difficult, even 
chaotic. 

Once again, the Association has em- 
barked upon a very important project, 
the publication of an Index to Foreign 
Legal Periodicals. This will be distrib- 
uted on a worldwide basis. The index 
in English of the contents of 250 of the 
leading periodicals on foreign and 
comparative law will be made available 
to us regardless of the original lan- 
guage in which the articles are pub- 
lished. The extensive foreign invest- 
ments of American business require 


legal advice on many subjects—tax- 
ation, corporation law, labor condi- 
tions, restrictions on business, status of 
aliens, etc. Where is the American law- 
yer to find the answer to these problems 
at the present time? The new /ndex 
will be invaluable as a research aid in 
this difficult field. No longer must we 
make frustrating efforts to discover 
legal developments and jurisprudential 
thinking abroad. In foreign countries 
legal periodicals are the place in which 
so much new law finds its inception 
and in which the present status of the 
law is discussed and analyzed. 

The Index to Foreign Legal Periodi- 
cals will be published in quarterly 
issues. At the end of each of the first 
four years, a cumulative volume will be 
published. At the end of the fifth year, 
a five-year cumulation will replace all 
the earlier volumes and issues. 

The primary language of the Index 
to Foreign Legal Periodicals will be 
English. Contacts have been established 
with scholars throughout the world in 
order to assure the international use- 
fulness of the /ndex. Announcements 


of the project have found universal 
approval. The editorial work will be 
under the general management of K. 
Howard Drake, of London, Librarian 
and Secretary of the well-known Insti- 
tute of Advanced Legal Studies at the 
University of London and Secretary of 
the Selden Society. The Association’s 
supervisory efforts will be in the hands 
of a Committee of which William B. 
Stern, of the Los Angeles County Law 
Library, will be the Chairman. 

An enterprise of this size cannot be 
started without adequate financial sup- 
port. The legal profession should be 
grateful to the Ford Foundation, which 
has made a substantial financial grant 
to the American A-sociation of Law 
Libraries for the Index to Foreign 
Legal Periodicals. But the project will 
be successful only if it finds the neces- 
sary support on the part of our Bar 
and those of other countries. The law- 
yers of our country should be leaders 
in the support of this worthwhile 
project. 

Subscriptions for the year 1960 and 
subsequent years may be placed with 
the Treasurer of the American Associ- 
ation of Law Libraries, William D. 
Murphy, Librarian, Kirkland, Ellis, 
Hudson, Chaffetz & Masters, 2900 Pru- 
dential Plaza, Chicago 1, Illinois, at 
$25.00 per year. 

Homer D. Crotty 
Los Angeles, California 
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Committee on Unauthorized 


Practice of the Law 


Opinion 1959-A 
Estate Planning 

This Committee has received in- 
quiries concerning the propriety of the 
conduct of corporations and individuals 
who are not lawyers but who, through 
advertisements, brochures, orally or 
otherwise, solicit legal work or hold 
themselves out to the public as being 
available to give legal assistance in the 
field of estate planning or to do the 
whole job of planning an estate. 

The phrase “estate planning” has 
come into existence in recent years to 
refer to the orderly arrangement of an 
individual’s assets so as to provide 
most effectively for the economic needs 
of himself while living and of those 
dependent upon him after his death. 
At the outset it should be recognized 
that there are certain lay activities 
which are legitimate aspects of estate 
planning and which do not involve 
legal work, but which are in the nature 
of an analysis of the facts and assets 
of an estate in relation to economic 
needs, and may extend to giving gen- 
eral information as to laws affecting 
the disposition of estates, though with- 
out any specific application thereof to 
a particular estate or individual situ- 
ation. These activities may be properly 
performed by persons who are not law- 
yers, and are discussed later in this 
opinion. In general, however, pursued 
to its proper conclusion, estate plan- 
ning necessarily involves the applica- 
tion of legal principles of the law of 
wills and decedents’ estates, the law 
of trusts and future interests, the law of 
real and personal property, the law of 
taxation, practice in the probate and 
chancery courts, or other fields of law. 
When such is the case, the work in- 
volved in estate planning includes legal 
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research, the giving of legal advice or 
the drafting of legal instruments. 

There can thus be no question that 
estate planning, except where it is in 
the nature of an analysis of the facts 
and assets of an estate as above de- 
scribed, involves legal work and con- 
stitutes the practice of law. When en- 
gaged in by an individual who is not 
a lawyer, or by a corporation, it is 
the unauthorized practice of law. Nor 
does it become any the less’the practice 
of law because the suggestion is made 
that the legal advice given or legal 
work done should be reviewed by an 
attorney. It is well settled that both 
corporations and laymen are prohibited 
from practicing law directly, and that 
they may not practice law indirectly 
by hiring lawyers to practice law for 
them. Accordingly, neither corporations 
nor laymen may engage in estate plan- 
ning by soliciting the legal work in- 
volved and then hiring lawyers to per- 
form it. This is also the unauthorized 
practice of law. In addition, under 
Canon 47 of the Canons of Professional 
Ethics of the American Bar Association 
no lawyer shall permit his professional 
services, or his name, to be used in 
aid of, or to make possible, the un- 
authorized practice of law by any lay 
agency, personal or corporate. 

It is elementary that under Canon 
27 lawyers are forbidden to solicit 
legal employment by circulars, adver- 
tisements, or otherwise. Thus, no law- 
yer may solicit legal work in the field 
of estate planning or be employed to 
do such work for a corporation or a 
layman which does. But the public 
could not be protected by prohibiting 
the lawyer from soliciting legal work 
in the field of estate planning, if at the 
same time laymen and lay agencies 


were permitted, in any guise, to adver- 
tise a claimed legal competence in this 
field. It should be clear, therefore, that 
the holding out by any lay agency to 
the public, directly or indirectly, overtly 
or subtly, of its willingness to perform 
legal services in the field of estate plan- 
ning is itself the unauthorized practice 
of law. Also, no lay agency may hold 
itself out to the public as willing to do 
the whole job of “estate planning” 
without becoming engaged in the un- 
authorized practice of law. 


In addition, the lawyer-client rela- 
tionship requires a duty of absolute 
loyalty to the client, and undivided 
allegiance. Under Canons 6 and 35 of 
the Canons of Professional Ethics the 
lawyer cannot permit his professional 
services to be controlled or exploited 
by a lay agency intervening between 
him and his client. 

Also, under Canon 34 lawyers may 
not divide fees with laymen, and this 
principle applies to fees for legal work 
in the field of estate planning. More- 
over, the sharing by a layman of a 
lawyer’s fees constitutes the unauthor- 
ized practice of law. 

Illustrative of the treatment of the 
subject in the courts is the decision 
of the Superior Court of Cook County, 
Illinois, in Chicago Bar Association 
v. Financial Planning, Inc.,* decided 
March 21, 1958, in which the court 
held that certain estate planning serv- 
ices involved the giving of “legal ad- 
vice on some of the most important 
problems which can arise during a 
man’s lifetime and after his death”, 
adding that “Even if this advice were 
confined to tax savings alone, it still 





*This case is reported in 26 Law WEEK 2662, 
and 24 UNautTHorIzep Practice News, No. 2, 
page 29 








would amount to the practice of law 
.-.” and “the contention that the ad- 
vice is comprised merely of sugges- 
tions, and is always subject to be re- 
viewed by a lawyer, is no excuse for 
the conduct of the defendants. The 
practice of law should be confined to 
lawyers without the interposition of 
unauthorized practitioners who solicit 
this business directly or indirectly.” 

The decree in this case permanently 
enjoined the defendants, their agents 
and employees from: 


(a) Giving legal counsel and advice, 
(b) Rendering legal opinions, 


(c) Preparing, drafting and constru- 
ing legal documents, 


(d) Preparing estate plans which 
embody legal analysis, counsel and 
advice, 

(e) Holding themselves out as per- 
sons who prepare estate plans embody- 
ing legal analysis, counsel and advice, 


(f) Charging and collecting fees for 
legal counsel, advice, or services ren- 
dered by them, or their agents, or 
employees, 

(g) From practicing law in any 
form, or holding themselves out as 
having a right to practice law, or 
soliciting employment to prepare estate 
plans embodying legal analysis, coun- 
sel and advice, or from charging, or 
collecting fees, or payments for legal 


Washington, D. C. 


St. Louis, Missouri 


services rendered by said defendants 
and each of them or their agents, or 
employees. 


It is not intended by the opinion of 
this Committee to proscribe activities 
of those groups which serve various 
fields related to estate planning unless 
they involve the performance of legal 
services as outlined herein, Activities 
geared to motivating the individual 
concerned to do something about his 
affairs and to seek the advice of his 
own lawyer as early as possible, prefer- 
ably from the outset, with regard to 
the development of an over-all estate 
plan, are in the public interest. Advice 
on matters of law with respect to a 
particular factual situation of the in. 
dividual concerned, however, must not 
be given. adi 

The activities of lay groups described 
above should conform to the standards 
of propriety set forth in the several 
Statements of Principles developed 
through the conference method between 
the American Bar Association and 
various business and professional 
groups. Moreover, because of ‘the 
shadowy borderline between an analy- 
sis of facts and assets of an estate and 
the application of legal principles to 
them, it is clearly within the spirit of 
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Unauthorized Practice of the Law 


the several Statements of Principles 
that the activities of these groups 
should be performed in close coopera- 
tion with the client’s own attorney. It 
is contemplated that any disputes which 
may arise with respect to the activities 
of such business and professional 
groups shall be governed by such State- 
ments of Principles. The understand- 
ings reached in these Principles have 
served to encourage the public to seek 
proper legal guidance, the lay groups 
not to transgress upon the sphere of 
activity properly reserved for the legal 
profession, and to bring about better 
understanding and cooperation be- 
tween these groups and the Bar. 
F. TROWBRIDGE vom Baur, 
Chairman, Washington, D. C. 
WayLanp B. CEDARQUIST, 
Chicago, Illinois 
E. N. EISENHOWER, 
Tacoma, Washington 
JONATHAN F. ELLs, 
Winsted, Connecticut 
TERRELL MARSHALL, 
Little Rock, Arkansas 
H. H. Perry, Jr., 
Albany, Georgia 
RAYMOND REISLER, 
Brooklyn, New York 
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SENATOR JOE McCARTHY. By 
Richard H. Rovere. New York: Har- 
court, Brace and Company. 1959. 
$3.95. Pages 275. 

Joseph Welch, the popular attorney 
from Boston, was recently treated to a 
tour of Europe to promote the mo- 
tion picture, Anatomy of a Murder. 
While there, Welch remarked to Art 
Buchwald that Europeans erroneously 
remembered Joe McCarthy as an 
American Hitler. Welch explained that 
McCarthy had never suffered from 
such ambitions. Joe had simply been 
enjoying a good romp. 

Richard H. Rovere makes the same 
point in his recent book, Senator Joe 
McCarthy: “Politically, he never tried 
to organize outside the existing party 
structure.” Well then, what did the 
man try to do? 

February 9, 1950, marked the birth 
of McCarthyism. The unknown young 
Republican Senator from Wisconsin 
filled a. speaking engagement on that 
day at Wheeling, West Virginia, before 
the Ohio County Women’s Republican 
Club. The information that he flour- 
ished before those ladies germinated a 
beanstalk which lifted him into national 
controversy, abuse and, perhaps, death. 

He flatly claimed to know the names 
of people who were Communists and 
who were then working in the State 
Department. Since the text was not 
transcribed, there is now some doubt 
as to the exact number of Communists 
that he claimed to have located. Other 
details of his speech are also shrouded 
in mystery. At any rate, he quickly 
consolidated his headlines and began 
erupting the salvos of press releases 
which were to bring our Chief Execu- 
tive out of his bunkers with a handker- 
chief tied to his mashie. 

If one is able to read about Mc- 
Carthy without bile choking one’s 
gorge, this account of his career proves 
out to be a rich vein of spit-in-your-eye 


individualism. And the people loved 
Joe. 

McCarthy was a hero to many per- 
sons. Bill Buckley concluded that Mc- 
Carthyism was a “precise weapon in 
the American arsenal” and a move- 
ment that men of “good will and stern 
morality” (whatever that means in this 
context) could ‘“‘close ranks on’’. 
Rovere, ordinarily a critic of McCarthy, 
states that Joe was our first “hero” 
since F.D.R. In January, 1954, a 
Gallup Poll indicated that 50 per cent 
of the American people had a generally 
“favorable opinion’? of McCarthy. 
From hindsight it cannot be said that 
he only appealed to oil barons, super- 
men and “brink” jumpers. 

Rovere quotes a passage from 
Nietzsche, “Here is a hero who did 
nothing but shake the tree when the 
fruit was ripe. Do you think that was 
a small thing to do? Well, just look at 
the tree he shook.” (Rovere, by the 
way, is an excellent writer himself.) 

Using Nietzsche’s standard, Joe Mc- 
Carthy was a big man. Our nation was 
never stronger. The people were solidly 
behind Eisenhower. The economy was 
churning into a period of vast expan- 
sion. Yet Joe McCarthy caused our 
country to pause and, like some aim- 
less anthropoid, sit down and scratch 
clumsily among its public parts for 
what this figure of speech requires me 
to call “red fleas”. 

What part did we lawyers play in 
the affair? Did our profession stal- 
wartly defend the virtues? Rovere’s 
analysis reveals that the law failed. If 
that is true, what did save us? Well, 
here is one theory. 

Fear surges across a nation like a 
tide. Rovere neglects the part that 
good humor and tolerance played in 
the finale of the McCarthy affair. When 
Joe stopped scaring the Senate, it was 
simply because Senators no longer took 
him seriously. Did the wit of lawyer 
Welch cause the tide to ebb? Why, 
then, would Jack Benny not have 
served as well? In short, neither Ro- 
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vere nor anyone else really seems to 
know why the tide went out on Joe 
McCarthy. 

Will there be another Joe McCarthy? 
It would seem to be inevitable. Always, 
there have been local demagogues. 
Improved mass communication facili- 
ties now make it possible for such men 
to magnify their effect. Television con- 
verted Little Rock 
scandal. And betrayal will always be 
available as a theme. 

McCarthy’s roots were planted in a 
pumpkin field and fertilized by the 
suspicion of Alger Hiss’s treason. The 
fear of treachery in sacrosant green- 
houses picked Pandora’s box. Will we 
ever be safe? 

Along came Joe McCarthy, snarling 
about whitewash and infecting the soft 
comfort of our lives with his tales of 
spies and hidden agents. The public 
was ready to believe. All through 
America, a witch hunt was welcomed 
as acceptable employment for other 
men. The Messiah had arisen and the 
panic was on. If the reader has for- 
gotten that panic, let him reflect on 
Hanson Baldwin’s statement of Febru- 
ary 28, 1954, that, “Whether President 
Eisenhower realizes it or not, Senator 
McCarthy is now sharing with him 
command of the Army.” The story of 
General Zwicker bore out Baldwin’s 
opinion. 

It can happen again and it will 
happen again. Are we any more ready 
for the next one? 


RoBERT COULSON 
New York, New York 


into a_ national 


Coourtroom STRATEGIES. By 
Ben W. Palmer. New York: Prentice- 
Hall. 1959. $8.50. Pages 393. 

In this book a wise, experienced and 
devoted lawyer offers counsel and ad- 
vice to his brethren of the Bar out of 
his great store of professional learning 
and lore. About ten years ago the au- 
thor published in the JourRNAL a series 
of articles on the philosophy of law, 
the theories and ideals of jurispru- 
dence. He now offers the profession a 
very practical discussion of the re- 
quirements of modern practice and 
procedure. Implicitly and explicitly 
the work recognized that the practice 
of law is both a science and an art, and 
that therefore the practitioner must be 
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exact and also artful. But the word 
strategies should carry no connotation 
of trickery. 

Because the law is administered by 
and for individuals of variable person- 
alities and under conditions that vary 
from case to case, the practice can not 
be an absolutely exact science; but 
nevertheless, because its aim and pur- 
pose are truth and justice, the practi- 
tioner must be forthright and just. The 
artfulness of the practice does not com- 
prehend fraud or deception. 

When the author speaks of succeed- 
ing at the Bar, it is clear that he has 
in mind professional success. To any 
one whose sole aim is financial success, 
the accumulation of wealth, Mr. Palmer 
no doubt would recommend some other 
occupation—manufacture, trade or fi- 
nance. He nevertheless recognizes that 
a law office must make money to sur- 
vive. Modern life is so commercialized 
that profitable operation is an element 
of even professional success. He there- 
fore discusses such problems as office 
management, fees (how to get them) 
and clients (how to get and keep them). 

Senior law students will no doubt 
read the book with avidity. It discusses 
the problems uppermost in their minds, 
such as where to locate, in a city or a 
town, in partnership or alone, as a 
clerk in some large firm, in the legal 
department of a corporation, or in 
government service. Many young law- 
yers have been disappointed and 
offended by older practitioners who 
lacked time (or maybe professional 
courtesy) to discuss such problems. 
Here Ben Palmer offers, if not the 
answer, a very thorough analysis, valu- 
able suggestions and sound counsel. 

Active practitioners will find some 
practical suggestions and good counsel 
in what is said about meeting with 
client, record of conferences, investi- 
gation and preparation for trial, con- 
duct of trial, treatment of witnesses, 
investigation and treatment of jurors, 
argument to jury, and argument to 
appellate court. There is of course ad- 
vice as to some details which lawyers 
of experience do not need. The book 
offers counsel of perfection—sugges- 
tions for the important and complex 
cases; but there are cases that do not 
require all the recommended investi- 
gation and preparation. But the law- 


yer who would succeed must know how 
to prepare and present the most im- 
portant case, 

Even the retired lawyer or judge 
will read the book with interest and 
pleasure. It will create in him a 
reminiscent mood. He will check his 
experience by the book and the book 
by his experience. It will stimulate the 
elder lawyer’s principal pastime, reflec- 
tion. And when some younger lawyer 
comes to him for counsel on some pro- 
fessional problem, instead of risking 
an impromptu opinion, he can direct 
the applicant to Palmer on Courtroom 
Strategies or how to be a successful 
lawyer. 

The book has an attractive format, 
is written in a pleasing style and the 
text is enlivened by many apt and 
attractive quotations. 


Rosert N. WILKIN 
Cleveland, Ohio 


Reporr OF THE ARDEN HOUSE 
CONFERENCE ON CONTINUING 
LEGAL EDUCATION FOR PROFES- 
SIONAL COMPETENCE AND RE- 
SPONSIBILITY. Philadelphia: The 
American Law Institute. 1959. $3.00. 
Pages 315. 

A remarkable book. A significant 
elaboration of the agreements of an 
important conference. A collection of 
thoughts on two of the legal profession’s 
pressing problems—the need to im- 
prove the competence of the profession ; 
the need to develop a greater sense of 
professional responsibility. These state- 
ments might be dust jacket blurbs but 
they also accurately annotate statements 
about the Arden House Conference 
Report, Continuing Legal Education 
for Professional Competence and Re- 
sponsibility. 

I write this review with enthusiasm 
for I was present at the Conference 
and listened to and participated in its 
discussions. Reading the Report re- 
inforces the sense of urgency | felt on 
the completion of the Conference, an 
urgency for the Bar to do more in the 
future than it has in the past. 

The book’s theme, which runs con- 
sistently throughout five chapters and 
nine appendices, a total of 300 pages, 
is indicated in the introduction. There 


it is pointed out that in education for 
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competence there must be sought an 
intensification, expansion and accelera- 
tion of what now exists; in education 
to qualify lawyers to discharge profes- 
sional responsibilities outside of prac- 
tice and to incline them to participate 
in public service there are needed 
imaginative planning and new methods, 
But there is optimism on this because: 


A good lawyer cannot help being 
something more than a technician. By 
training and experience he possesses 
certain qualifications which create a 
demand for his services in diversified 
fields, some of them quite remote from 
practice. Generally speaking, a man 
does not choose the bar as a career un- 
less he has the inherent ability and 
willingness to be useful in wider fields 
of endeavor. If he is to fulfill his in- 
clinations and comply with the demand 
for his services, he must have an edu- 
cation broader than that needed in the 
comparatively narrow confines of prac- 
tice. The opportunity to obtain it 
should be offered him by the organized 
bar. And it should be such as to instill 
an appreciation of the accepted stand- 
ards of the profession and to encourage 
participation in the discharge of pro- 
fessional and public responsibilities 
outside of practice. Should it be sug- 
gested that this is asking a good deal 
of the profession and its individual 
members, the answer is that if our way 
of life and government are to survive, 
this demand must be made and must 
be complied with. 


In the text of the Report, first comes 
a discussion of the future development 
of education for greater competence in 
practice. The need stems from the in- 
creasing complexity of society and its 
controlling standards and, as pointed 
out by Robert J. Blakely, Vice Presi- 
dent of the Fund for Adult Education, 
from the realization that education 
must continue and can never end. It 
has always been true that educated 
men keep on educating themselves 
perennially and it is now coming to 
be recognized that this is of even 
greater importance today for lawyers. 
A critique of past and present efforts 
to improve professional competence 
and a discussion of the requirements 
of a sound educational program for 
the future are included. The methods 
of organizing such a program, the 
essential responsibility on a national 
scale of the organized Bar and its 
designated agent, the Joint Committee 
on Continuing Legal Education of The 
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American Law Institute and the Ameri- 
can Bar Association, are discussed in 
considerable detail. Speaking on these 
matters in an address to the Confer- 
ence, Dean Erwin Griswold emphasized 
that no future program will be ade- 
quate unless the Bar is willing to face 
up to the necessary cost: 


In the legal field, the task of continu- 
ing legal education has in the past been 
largely done—I was going to say—on a 
shoestring. But perhaps I should say 
shoestrings, because it has been done 
in many places but usually on what 
might be called an amateur basis. 


Chapter III suggests the parts of the 
program for which law schools are 
peculiarly equipped, expresses the hope 
that they will accept a permanent role 
but warns that they must not partici- 
pate in continuing legal education so 
extensively as to interfere with the 
performance of their primary duty to 
prepare young men and women for 
admission to the Bar. 

The most provocative part of the 
Report is in the chapter on profes- 
sional responsibility. Here under the 
inspiration of Judge Learned Hand, 
John Lord O’Brian and Judge Charles 
E. Wyzanski, Jr., who addressed the 
Conference, significant suggestions are 
made which deserve thoughtful study. 
A reading of the addresses and of the 
amplifying discussion in the Report is 
a stimulating experience and gives one 
hope that at last the profession is 
awakening to its full responsibility. 
The Report indicates the breadth of 
this responsibility in establishing eth- 
ical standards in advocacy and in the 
whole field of private practice, in seek- 
ing to improve the courts, the adminis- 
tration of justice, the legislative proc- 
ess and its product and in many other 
areas. All of these are delineated, but 
how to bring the proper sense of re- 
sponsibility home to the individual law- 
yer and secure his active acceptance 
are not so clearly indicated. The Report 
pins its hope on education. Greater 
cometence through broader and deep- 
er education should lead, the Report 
suggests, to greater interest and par- 
ticipation in matters for which the 
legal profession as an institution is 
responsible. 

The Report is carefully documented 


and a complete bibliography is in- 
cluded. In the appendices are illustra- 
tions of a variety of continuing legal 
education programs, a description of 
the services offered by the Joint Com- 
mittee on Continuing Legal Education 
and a proposal for a so-called “Four 
Course Program” which should prove 
helpful to any interested group or indi- 
vidual. I predict that this volume will 
be a standard reference for years to 
come in the field of continuing legal 
education for professional competence 
and responsibility. 
Cuar_es W. JoInerR 


University of Michigan 
Ann Arbor, Michigan 


Tax ASPECTS OF REAL ESTATE 
TRANSACTIONS. Revised Edition. 
By Martin Atlas. Washington, D. C.: 
Bureau of National Affairs. 1959. 
$12.50. Pages 258. 

An excellent guide through the tax 
labyrinth of real estate transactions. 

That considerations of equity and 
common sense have little to do with 
the fixing of tax liability the author 
evidences by countless illustrations: 


Take for example an individual who 
owns an apartment house. Should it 
be owned by a corporation or person- 
ally? ... And when the time comes to 
sell how should the sale be arranged? 
The difference between the right and 
wrong way may mean that the total 
Federal income tax can take more than 
90% of the profit or as little as 10%. 


The taxpayer who follows the wrong 
path and lands in the 90 per cent 
quagmire can hardly be expected to 
feel that he has been fairly treated by 
the Government. Whether in any given 
case the course charted by the law, the 
regulations and conflicting court de- 
cisions, is so tortuous and obscure that 
even under the most expert guidance 
he has gone wrong;—or whether the 
taxpayer bulls his way through with- 
out advice;—the 90 per cent result is 
equally catastrophic. 

The necessity for such guide books 
as that of Mr. Atlas is a challenge to 
the tax system and its administration. 

Is it essential that transactions end- 
ing in the same result, because of mere 
variations in form, should result in 
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such fantastic variations in tax? How 
can the Government expect whole- 
hearted cooperation from its taxpay- 
ers when the regulations and law are 
so obscure that even the most expert 
at times can only guess at their mean- 
ing? 

As one of the greatest of all Ameri- 
can jurists, Judge Learned Hand, said 
of the tax statutes, their words “dance 
before our eyes in a meaningless pro- 
cession: Cross reference to cross refer- 
ence, exception upon exception— 
couched in abstract terms that offer no 
handle to seize hold of” leaving “only 
a confused sense of some vitally im- 
portant but successfully concealed pur- 
pose” which can be understood “only 
after the most inordinate expenditure 
of time”. (Judged Learned Hand, 
“Thomas Walter Swan”, 57 Yale L. J. 
167, 169 (1947).) 

A tax which depends, as does the in- 
come tax, on self-assessment by the 
taxpayer, requires for its success tax- 
payer confidence in the fairness of its 
administration, 

Why shouldn’t the Revenue Service 
be as eager to see that a taxpayer does 
not overpay as it is to see that he does 
not underpay ? 

Why, in cases where the end result 
is the same, should the ignorant or 
ill-advised taxpayer, who followed the 
wrong course, be treated differently 
from the one who followed the smart 
course? When the taxpayer has the 
right to elect, for example, the install- 
ment basis of returning income on a 
real estate sale and mistakenly fails to 
do so on his return, why shouldn’t the 
Service make the correct election for 
him—i.e., the election which is to his 
advantage and which he would have 
made if properly advised—or at least 
permit him to do so on the audit of 
the return? 

Take the case of an owner of land 
acquired subject to a mortgage who 
transfers the property to the mort- 
gagee to satisfy the debt. Although he 
loses his entire equity in the property. 
he will be deprived of the ordinary 
loss deduction if he accepts even 
$10.00 of additional consideration and 
be relegated to a capital loss. Why 
shouldn’t the Revenue Service give 
him the benefit of the course he would 





lt 
or 
e 


rt 
ie 


e 
r 
is 


=} 


yf 





have followed had he read the Atlas 
book? 

In the litigation which has just 
arisen in Michigan over the constitu- 
tionality of its new use tax law, the 
newspapers report that the Attorney 
General has designated three of his 
staff to defend and three to attack the 
constitutionality of the law—in order 
that the court may be fully advised. 
Might not such a technique within the 
Revenue Service tend to eliminate 
some of the inequities which arise un- 
der the present system? The vast 
majority of taxpayers accept the rul- 
ings of the Revenue Service without 
challenge in either Tax Court or a 
Federal District Court. 

The good will that would be inspired 
by laws and tax administration which 
leaned over backward to protect the 
ignorant taxpayer would, in all like- 
lihood, more than offset the loss of 
revenue feared by the Government. It 
would, moreover, create an atmosphere 
in which the temptation to dishonesty 
would lack the self-justification of 
those who now look on the tax system 
as a kind of a game in which the 
Government takes advantage of the tax- 
payer and the taxpayer of the Govern- 
ment. 

Regardless of this additional incen- 
tive to taxpayer honesty, Congress 
could certainly gear its tax rates to 
raise sufficient revenue without reli- 
ance on the mistakes of the ignorant 
and unwary. 

Until such a millenium of tax law 
and administration is reached, tax- 
payer and lawyer alike will find the 
clear, concise and well-classified book 
written by Mr. Atlas an invaluable 
guide in real estate transactions. 

Morrison SHAFROTH 
Denver, Colorado 


Tee NATURE AND FUNCTIONS 
OF LAW: AN INTRODUCTION FOR 
STUDENTS OF THE ARTS AND 
SCIENCES. By Harold J. Berman. 
Brooklyn, New York: The Foundation 
Press, Inc. 1958. $7.50. Pages 662. 

In 1758, Blackstone urged that every 
educated gentleman should have “a 
competent knowledge of the laws of 
that society in which we live”. It was 
this thought which has given a con- 


tinuing impetus to insight in the law 
for those engaged in undergraduate 
and graduate study not necessarily di- 
rected to law as a profession. Such a 
view has guided Professor Berman in 
the preparation of this composite text 
for use by students of the arts and 
sciences. It would also not be amiss 
for the law student, and the practi- 
tioner for that matter, to take the time 
to ramble through these pages to see 
the legal forest now and again instead 
of just the trees of daily study or 
practice. 

In grappling with the definition of 
law at the outset, Berman gives the 
student a brief survey of contemporary 
schools of legal philosophy as an aid 
to an understanding of the place of 
law in society. He does this with no 
thought of placing one school above 
any other but with the hope for a syn- 
thesis which guides the selection of 
material for the volume. He would not 
stress origins nor sanctions of the law 
but its functions so that the student 
can gather wherein law plays a vital 
part in his life. “To see law as a 
particular kind of institutional process 
is to lay the foundation for an analysis 
of the social functions of legal activity 
and legal relations.” 

The functions which he finds are 
served by the law and which his con- 
tents illustrates are how to maintain 
social equilibrium, how to protect ex- 
pectations, how to mold social thought, 
feeling and behavior and how to main- 
tain historical continuity and consis- 
tency of doctrine. 

There follow chapters on the juris- 
diction of courts and civil and crimi- 
nal procedure prior to and during trial 
by way of examples of law as a process 
of resolution of disputes. 

Law as a process for maintaining 
historical continuity and doctrinal con- 
sistency is shown by cases in the law of 
torts on the subject of manufacturers’ 
liability. Reasoning by analogy of doc- 
trine and statute are discussed through 
the apt choice of material from the 
pages of Llewellyn and Levi. 

Contract law serves to point up the 
aim of the law as a process of facilitat- 
ing and protecting voluntary arrange- 
ments with the material taken largely 
from the works of Lon Fuller. 
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The concluding part chooses the 
field of labor law to illustrate how the 
law is a process for resolving acute 
social conflict. Here the work of Archi- 
bald Cox is dravn upon as the prin- 
cipal source. 

The volume in its entirety can best 
be summarized by a quotation Berman 
chooses from Stone which emphasizes 
what the work aims at and what, we 
add, it amply fulfills. Says the then 
Dean Stone: “I would not have the 
layman receive professional training 
in law, nor would I have institutions 
devoted to liberal education give 
courses in law such as are given in law 
schools, but there are certain funda- 
mental notions of the nature of law, 
certain facts relating to its history and 
development, and certain principles 
which underlie its efficient administra- 
tion which should become a part of 
the intellectual equipment of every 
intelligent citizen.” 

Professor Berman also draws on 
occasion from his studies in the field 
of Soviet law for pointed contrasts with 
our own system. 

Lester E. DENONN 
New York, New York 


Tenure IN AMERICAN HIGHER 
EDUCATION: PLANS, PRACTICES, 
AND THE LAW. By Clark Byse and 
Louis Joughin. Ithaca: Cornell Univer- 
sity Press. 1959. $3.50. Pages 212. 

The granting of tenure to university 
professors is a moral and legal com- 
mitment on the part of institutions of 
higher learning to the principle that 
faculty members should be able to 
teach and act free from a large num- 
ber of restraints and pressures which 
might otherwise inhibit independent 
thought and action. Tenure is the legal 
guarantee of academic freedom. 

It is wonderful evidence of the vigor 
of academic freedom on the campuses 
of America that the law on the mean- 
ing of tenure is so little developed. The 
spirit of fraternal associations and the 
sense of scholarship which have united 
the administration and faculty of the 
overwhelming majority of American 
colleges has retarded the development 
of the law of tenure. In fact this ex- 
cellent work by Professor Byse of the 
Harvard Law School and Louis Joughin 
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of the American Association of Univer- 
sity Professors (AAUP) is almost the 
first work of its kind on this ever more 
important topic. The first part of this 
work is a survey of the tenure plans ef 
eighty colleges and universities in Cali- 
fornia, Illinois and Pennsylvania—in- 
stitutions representing a good cross 
section of America’s traditional units 
of higher learning. The second part of 
this most valuable volume studies the 
law of tenure and makes recommenda- 
tions for its implementation. 


The plans and practices on tenure in 
the surveyed institutions indicate “a 
bewildering assortment of criteria and 
procedure governing acquisition and 
termination of tenure” (page 9). Only 
twenty-four of the eighty institutions 
have adopted the plan advocated in 
1940 by the AAUP and the Association 
of American Colleges—i.e., that each 
professor should receive tenure after a 
probationary period of not more than 
seven years. The rest of the institutions 
grant tenure to associate and full pro- 
fessors according to university statutes 
which frequently leave large areas of 
ambiguity both as to the acquisition 
and the termination of tenure. 

Authors Byse and Joughin quite 
properly call upon colleges to spell out 
more adequately at least the essentials 
of academic due process. If universities 
hope to recruit able professors they 
must let them know on what terms they 
are hired. A teacher who takes his 
doctor’s degree at thirty, serves six or 
seven years as an instructor or assistant 
professor and is then denied tenure or 
not retained confronts a serious crisis 
in his career. His failure to achieve 
tenure may well make it impossible for 
him to continue anywhere in the aca- 
demic world. Similarly, a professor 
dismissed from a tenure post faces the 
probable ending of his professional 
career. 

There has been little litigation on 
the acquisition of tenure. Some univer- 
sities insert a disclaimer clause in their 
agreement with faculty members from 
which arises substantial doubt whether 
a contract actually exists between the 
parties. Professor Byse, writing on the 
law of tenure in the second part of this 
study, takes a firm view that the uni- 
versity and the professor should have 
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a contract between them, the terms and 
enforceability of which should be en- 
titled to judicial review. The basic 
difficulty with this position is, of course, 
as Mr. Byse points out, that a pro- 
fessor may resign at will upon reason- 
able notice but a university must retain 
a professor on tenure until his death, 
retirement, dismissal for adequate 
cause or until the university suffers a 
serious financial crisis. Despite the 
one-sidedness of the contract the author 
makes out a case (which is difficult to 
reject) for “vesting in the courts rather 
than in the governing boards the ulti- 
mate power of determining the mean- 
ing” (page 108) of the terms for the 
acquisition and termination of tenure. 

Judicial review of university trus- 
tees’ decisions will not, however, come 
easily or quickly. Many governing 
boards have ruled that their decisions 
concerning tenure are “final”. Can a 
court review this “final” decision with- 
out usurpation of the authority of its 
makers? Does a professor have a right 
to a review which he may have im- 
pliedly waived? 

University trustees, counsel for in- 
stitutions of higher learning and all 
university administrators should study 
carefully the fifteen recommendations 
of this pioneering, perceptive and 
unique contribution to a neglected sub- 
ject. The “health” of the relations be- 
tween the administration and faculty 
of the nation’s colleges and universities 
will be greatly improved if the institu- 
tions together with their faculties can- 
didly explore and implement the notion 
of tenure which is the moral and legal 
buttress of academic freedom. 


Rosert F. Drinan, S.J. 


Boston College Law School 


Guwe TO FOREIGN LEGAL MA- 
TERIALS. FRENCH, GERMAN, 
SWISS. By Charles Szladits. New 
York: Oceana Publications, Inc. 1959, 
$11.00. Pages 599. 

There are few things so essential to 
the lawyer who must prepare a case 
involving foreign law as a knowledge 
of the legal materials of that jurisdic- 
tion, its laws, reports, books, and its 
legal methods and hierarchy. Such 
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knowledge helps place the practicing 
lawyer and his expert witness upon 
common ground and produces team- 
work in the ascertainment of the for- 
eign law as well as greater comprehen- 
sion by the court. 

However, unless the lawyer is versed 
in the foreign language and has been 
legally trained in the foreign jurisdic- 
tion, it is unlikely that he will possess 
this knowledge. How can he acquire 
it? What research must he make? 
What libraries must he visit? These are 
the troublesome queries that rise to 
haunt the careful practitioner during 
his preparation for the trial of a for- 
eign law case. 

A most welcome answer to these 
questions, at least in so far as French, 
German and Swiss laws are concerned, 
is now at hand in the form of a Guide 
to Foreign Legal Materials—French— 
German—Swiss, by Charles Szladits, 
written for the Parker School Studies 
in Foreign and Comparative Law. This 
excellent series of the Parker School of 
Columbia University, which is designed 
to provide American lawyers with the 
tools necessary in pursuing the study of 
comparative and foreign law, reaches a 
new note of success with the publica- 
tion of this book. 

Each of the three fields is treated 
separately, although the form of treat- 
ment is similar. The sources of law of 
each of these jurisdictions and the 
manner of enactment of statutes and 
decrees are described. The position oc- 
cupied by customary law, a field often 
overlooked by the common law lawyer, 
is also covered. The importance of case 
law and the authority of precedents, 
which it is often erroneously assumed, 
no longer carry any weight in code or 
civil law countries, are likewise ex- 
plained. The author wisely covers the 
court organization in his discussion of 
case law, so that a real evaluation may 
be made of the treatment accorded to 
precedents by each of the tribunals. 

In connection with the discussion of 
case law it is interesting to note that in 
France “judicial decisions are in fact 
followed and they form precedents of 
law” (page 26) ; that in Germany “case 
law” is “for all practical purposes a 
source of law” (page 137), and that in 
Switzerland “the Federal Tribunal con- 








siders precedents as source of law” 
(page 389). This is a realistic refuta- 
tion of the misconception that in the 
jurisprudence of the civil law countries 
precedents are no sources of law at all, 
and it is a justification for the position 
taken by the late Judge Jerome Frank 
in Usatorre v. The Victoria (172 F. 2d 
434). In the last mentioned case Judge 
Frank took exception to the testimony 
of an expert witness regarding Argen- 
tine law who gave “little or no attention 
to Argentine decisional material”, and 
the opinion of Judge Frank contains 
interesting footnotes regarding the im- 
portance of precedent, particularly the 
quotation from Professor Friedmann 
(Legal Theory [1944] 295), to the 
effect that “Both the slavish obedience 
of [civilian] judges to codes, and their 
freedom from precedent are largely a 
myth. . .” 

The recognition given to doctrinal 
writings and the importance of general 
principles in equity and other auxiliary 
sources, such as natural law and sense 
of justice, complete the author’s intro- 
duction to the discussion of the reposi- 
tories of law which opens for the re- 
searcher the approach to the written 
works and the sources from which may 
be derived the answers to legal prob- 
lems. Here are separately discussed 
and listed the bibliographies, the legis- 
lative materials, the official and un- 
official reports, the law reviews, ency- 
clopedias, legal dictionaries, treatises, 
textbooks, manuals and periodicals, as 
well as the books in the English lan- 
guage on the laws of each of the juris- 
dictions under discussion. 

Methods of citation of research are 
set forth in detail, and copies of pages 
of some of these books are reproduced 
to ease the task of those who must 
venture into an unknown field. 

A list of abbreviations and an amaz- 
ingly complete index to authors and 
titles, as well as to subjects, bespeak 
the infinite patience and care which 
the author took to make this book a 
living and useful tool in foreign law. 
A final chapter on the use of the for- 
eign legal materials gives advice on the 
most likely difficulties to be encoun- 
tered in dealing with the foreign law. 
This is done by a discussion of the 
relative position of source materials, an 
outline of the approach to cases, and 


the arrangement of each legal system. 
The entire book cannot help but in- 
crease the reader’s familiarity with the 
comparative method of law in each of 
the jurisdictions studied. Although the 
works included were brought down to 
July, 1958, recognition is given to the 
mass of new publications, which ap- 
parently stream in in those countries as 
they do in ours, by a stated intention of 
taking notice of these in the future in 
the pocket part to this book. It is diffi- 
cult to imagine that any American law- 
yer will hereafter dare to venture into 
matters involving French, German and 
Swiss laws without making good use of 


Mr. Szladits’ Guide. 
BENJAMIN BuscH 


New York, New York 


L ncome TAX DIFFERENTIALS. 
A SYMPOSIUM. Princeton, New Jer- 
sey: Tax Institute, Incorporated. 1958. 
$6.00. Pages 258. 

The somewhat cryptic title refers to 
the fact that the income tax law does 
not tax all classes of economic income 
uniformly and therefore creates dif- 
ferentials between the different tax- 
payers who receive such income. 

This symposium was conducted by 
the Tax Institute in Princeton, New 
Jersey, in November, 1957. At the time 
the symposium was being set up it 
appeared that a general tax reduction 
was in the offing, and much of the ma- 
terial was directed towards the manner 
in which the reduction should be ef- 
fected. However, before the meeting 
date, the Russians launched their Sput- 
nik I which caused us to re-examine 
our need for military expenditures, re- 
sulting in an indefinite postponement 
of any tax reduction. 

The material in this volume is of 
rather uneven quality. Many of the 
speakers merely enumerate the specific 
provisions in a certain area of the law, 
pointing out how differences in tax 
results arise from seemingly inconse- 
quential differences in method. These 
papers amounted to little more than a 
check list. 

There is, however, some thoughtful 
discussion of tax policy. Of the materi- 
al in the latter class, the contribution 
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of Robert Eisner of Northwestern Uni- 
‘Versity stands out rather conspicuously. 
Appraising various proposals for tax 
treatment of investment, Eisner is one 
of the few speakers in the symposium 
who is not interested merely in tax 
relief. He begins by exploding the 
proposition that more favorable treat- 
ment of investment income to the indi- 
vidual will necessarily result in greater 
investment opportunity, and therefore 
greater prosperity, for the economy as 
a whole. He examines the effect on in- 
vestment of the capital gains tax, the 
progressive income tax, the corporation 
tax and the so-called double taxation of 
dividends, and draws some provocative 
conclusions. Apparently they were pro- 
vocative to his listeners who, in the 
discussion period that followed, almost 
uniformly rejected his suggestion that 
tax reduction was not the solution to 
all economic problems. 

Professor Stanley Surrey of Harvard 
Law School discusses in his paper the 
effect of various income tax differen- 
tials in eroding the income tax base. 
That is, he points out that the nominal 
high rates progressing to 91 per cent 
are really not so fearsome because of 
the possibilities of reducing the effec- 
tive rate on economic income through 
depletion deductions, capital gains tax 
and tax exempt interest. He also shows 
how administrative differentials, for ex- 
ample, the failure to withhold tax on 
dividends and interest as compared to 
the withholding on wages, in effect 
create differentials in treatment because 
a higher proportion of the latter are 
returned as taxable income. 

Most of the other papers are directed 
toward more favorable tax treatment 
for various classes of taxpayers, pre- 
sumably clients of the speaker. The 
ultimate issue to be drawn from all this 
is whether in reshaping tax policy, 
assuming the present level of revenue 
must be maintained, the effort should 
be towards a general rate reduction 
made possible by a rigid elimination of 
present differentials in treatment or 
merely by realigning differential pro- 
visions. In emphasizing the difficulty 
of reaching these decisions, Kenneth 
W. Gemmill, the chairman of the sym- 
posium committee, points out that “one 
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Review of Recent 
Supreme Court Decisions 


Attorneys... 
discipline 

In re Sawyer, 360 U. S. 622, 3 L. 
ed. 2d 1473, 79 S. Ct. 1376, 27 U. S. 
Law Week 4543. (No. 326, decided 
June 29, 1959.) On writ of certiorari 
to the United States Court of Appeals 
for the Ninth Circuit. Reversed. 

This case overturned the suspension 
from practice for one ycar of a lawyer 
in Hawaii. 

Disciplinary charges were filed by 
the Bar Association of Hawaii against 
the petitioner after a speech she made 
in the Islands about a Smith Act con- 
spiracy trial in which she was serving 
as defense counsel. The speech was 
made at a meeting sponsored by a com- 
mittee for the defense of Jack Hall, 
one of the Smith Act defendants. It 
was alleged that “petitioner engaged 
and participated in a willful oral attack 
upon the administration of justice... 
and by direct statement and implica- 
tion impugned the integrity of the 
judge... and thus tended to also cre- 
ate disrespect for the courts of justice 
and judicial officers generally...” The 
evidence tended to show that the peti- 
tioner called the trial “horrible and 
shocking” and declared that: “There’s 
no such thing as a fair trial in a Smith 
Act case. All rules of evidence have to 
be scrapped or the Government can’t 
make a case.” She also said that “a 
federal judge sitting on a federal bench 
permits [a witness] to testify about 27 
years ago, what was said then... here 
they permit a witness to tell what was 
said when a defendant was five years 
old” and she added, “There’s no fair 
trial in the case. They just make up 
the rules as they go along.” The trial 
judge was not mentioned by name. 
These remarks were considered to con- 
stitute “gross misconduct” by the Ter- 
ritorial! Supreme Court: which heard 
the disciplinary charges. The Court 
ordered the petitioner suspended from 
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the practice of law for a year. The 
order was upheld by the Court of 
Appeals. 

Mr. Justice BRENNAN announced the 
judgment of the Supreme Court and 
delivered an opinion in which the 
CueF Justice, Mr. Justice BLAacK and 
Mr. Justice Douc.Las concurred. Noting 
that lawyers have a constitutional right 
to criticize courts, the opinion viewed 
the petitioner’s speech as a general 
criticism of Smith Act trials and not 
as a personal attack upon the trial 
judge or what he was doing or failing 
to do at the trial in progress. At worst, 
the opinion argued, petitioner’s speech 
amounted to an implication that the 
trial judge was taking an erroneous 
view of the law—something that appel- 
late courts do every day. The opinion 
touched on, but did not decide, a fur- 
ther charge that petitioner was guilty 
of misconduct in interviewing one of 
the jurors shortly after completion of 
the Smith Act trial; the territorial 
court had said that petitioner’s speech 
was enough to support its suspension 
order. 

Mr. Justice BLack noted that he 
agreed that the charges against the 
petitioner had not been proved but 
that his agreement should not be con- 
sidered as indicating a belief that 
Hawaii has a specific law authorizing 
the petitioner’s suspension or that such 
a law would be valid if it existed. 

Mr. Justice STEWART, concurring in 
the result, declared that, while lawyers 
have standards of propriety and honor 
that they must follow, there was not 
enough in the record here to support 
the charges made against the petitioner. 

Mr. Justice FRANKFURTER, joined by 
Mr. Justice CLARK, Mr. Justice HARLAN 
and Mr. Justice WHITTAKER, wrote a 
dissenting opinion which took the posi- 
tion that the petitioner’s entire speech 
was a “direct attack on the judicial 
conduct” of the Smith Act trial that 
“inescapably impugns the integrity of 
the judge”. The opinion also objected 
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to the “strong intimation” in Mr. Jus- 
tice BRENNAN’S opinion that the peti- 
tioner’s suspension might be unconsti- 
tutional. She was not constitutionally 
entitled, the dissent declared, to remove 
her case from the court to the public 
and the press. 

Mr. Justice CLARK wrote a dissent- 
ing opinion which took the tack that 
no one denied that the petitioner said 
what she was charged with saying, and 
that to hold that the facts did not sup- 
port the findings “some six and a half 
years later and some 5,000 miles away” 
was only second-guessing the duly con- 
stituted authorities who had decided 
otherwise. 

The case was argued by John T. 
McTernan for petitioner and by A. 
William Barlow for the Bar Association 
of Hawaii. 


Communications... 
defamation 

Farmers Educational and Coopera- 
tive Union of America v. WDAY, Inc., 
360 U. S. 525, 3 L. ed. 2d 1407, 79 
S. Ct. 1302, 27 U. S. Law Week 4521. 
(No. 248, decided June 29, 1959.) On 
writ of certiorari to the Supreme Court 
of North Dakota. Affirmed. 

The issue here was whether a radio 
station, prohibited by the Federal Com- 
munications Act from censoring the 
content of political speeches broadcast 
over its facilities, could be sued for 
libel for statements so broadcast. The 
Court held that the station was immune 
from liability. 

The case arose in 1956 when one of 


three legally qualified candidates for 


United States Senator from North 
Dakota delivered a television and radio 
address in which he accused his op- 
ponents and the petitioner of conspir- 
ing to “establish a Communist Farmers 
Union Soviet right here in North 
Dakota”. The petitioner sued both the 
candidate and the station. The state 
district court dismissed the suit as to 
the station on the ground that Section 
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315 of the Federal Communications 
Act, which makes it mandatory for 
stations to permit all candidates for 
office to use their facilities if they have 
permitted one to do so, grants immu- 
nity from suit for defamatory state- 
ments so broadcast. The supreme court 
of the state affirmed. 


The United States Supreme Court 
affirmed, speaking through Mr. Justice 
Biack. The Court rejected a sugges- 
tion that Section 315 of the Act, which 
prohibits censorship by the station, 
nevertheless leaves it free to delete 
libelous material from broadcast 
speeches. The policy of the statute was 
to encourage the broadcasting of polli- 
tical discussions, the Court said, and 
the station would face such an ex- 
tremely difficult problem in attempting 
to censor libelous discussion that it 
might exclude all remarks even faintly 
objectionable or it might inhibit a 
legitimate presentation under the guise 
of excising libelous material. In either 
event, the result might well be to force 
candidates to avoid controversial issues 
during debates over radio and tele- 
vision, the Court remarked. 


In upholding the station’s immunity 
from suit for libel for a defamatory 
political broadcast, the Court pointed 
out that unless the statute grants such 
immunity, it permits civil and even 
criminal liability to be imposed for the 
very conduct that the statute requires 
of the station. The Court brushed aside 
the argument that the state conferred 
no immunity because Congress had 
expressly refused to adopt a provision 
explicitly conferring immunity. That 
refusal by Congress, said the Court, 
was offset by its refusal to adopt pro- 
posals that would have permitted sta- 
tions to censor libelous statements. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion in which Mr. Justice 
Har.an, Mr. Justice WHITTAKER and 
Mr. Justice STEWART joined. The dis- 
sent argued that the Communications 
Act conferred no immunity upon sta- 
tions and that Congress had left the 
question of liability for defamatory 
broadcasts to the states. The state 
courts might well find that the station 
was immune, the dissent said, and if 
unfairness to the station did result 
there might also be unfairness in 


depriving a defamed person of re- 
covery. 

The case was argued by Edward S. 
Greenbaum and Harriet F. Pilpel for 
petitioner, by Harold W. Bangert for 
respondent and by Douglas A. Anello 
for the National Association of Broad- 
casters as amicus curiae. 


Constitutional law... 
censorship 

Kingsley International Pictures Cor- 
poration Vv. Regents of the University 
of the State of New York, 360 U. S. 
684, 3 L. ed. 2d 1512, 79 S. Ct. 1362, 
27 U. S. Law Week 4492. (No. 394, 
decided June 29, 1959.) On appeal 
from the Court of Appeals of New 
York. Reversed. 

This decision held that New York 
had stepped beyond permissible con- 
stitutional bounds in denying a license 
to the film version of D. H. Lawrence’s 
Lady Chatterley’s Lover. The decision 
was somewhat unusual since, although 
there were no dissents, all but three 
members of the Court filed opinions. 


The state authorities denied the film 
a license on the ground that it was 
immoral. The Appellate Division re- 
versed, but was reversed in turn by 
the New York Court of Appeals, which, 
while rejecting the notion that the film 
was obscene, found that it “alluringly 
portrays adultery as proper behavior”. 
This was held to bring it under the 
state statute which requires denial of 
a license to motion pictures “which are 
immoral in that they portray ‘acts of 
sexual immorality ...as desirable, ac- 
ceptable, or proper patterns of be- 
havior’ ”. 

The Supreme Court’s opinion was 
delivered by Mr. Justice Stewart. The 
Court took the view that the state had 
prevented the exhibition of the film 
idea—that 
adultery under certain circumstances 
may be proper behavior. This ran 
afoul of the First Amendment’s “basic 
guarantee...of freedom to advocate 
ideas”, the Court declared. 


because it advocates an 


Mr. Justice BLAcK wrote a concur- 
ring opinion which took issue with 
Mr. Justice FRANKFURTER’s plea for a 
“case-by-case” determination of con- 
stitutionality. “...my belief is”, Mr. 
Justice BLACK said, “that this Court 


Supreme Court Decisions 


is about the most inappropriate Su- 
preme Board of Censors that could be 
found”. This approach, he added, 
would make it impossible for the states 
or motion picture makers to know in 
advance, with any fair certainty, what 
can or cannot be done. 


Mr. Justice FRANKFURTER wrote an 
opinion concurring in the result. This 
opinion argued that freedom of expres- 
sion of ideas was not absolute, any 
more than any other freedom. The 
problem, said Mr. Justice FRANK- 
FURTER, “is the formulation of consti- 
tutionally allowable safeguards which 
society may take against evil without 
impinging upon the necessary depend- 
ence of a free society upon the fullest 
scope of free expression”. He decried 
the action of the Court in striking 
down the New York statute “in order 
to escape the task of deciding whether 
a particular picture is entitled to the 
protection of expression under the 
Fourteenth Amendment ... We cannot 
escape such instance-by-instance, case- 
by-case application of that clause in 
all the variety of situations that come 
before this Court.” 


Mr. Justice Doucias, joined by Mr. 
Justice BLACK, wrote a concurring 
opinion which argued that all prior 
censorship of movies is unconstitu- 
tional. “If a particular movie violates 
a valid law, the exhibitor can be prose- 
cuted in the usual way”, the opinion 
declared. 

Mr. Justice CLARK’s opinion concur- 
ring in the result, argued that the 
censorship here was improper because 
the standard applied by the New York 
courts left too wide a range for the 
censor’s discretion. “The only limit... 
is his understanding of what is in- 
cluded within the term ‘desirable, ac- 
ceptable or proper’ ”, the opinion held. 
“This is nothing less than a roving 
commission in which individual im- 
pressions become the yardstick of 
action, and results in regulation in ac- 
cordance with the beliefs of the indi- 
vidual censor rather than regulation by 
law.” 


Mr. Justice HARLAN wrote an opinion 
concurring in the result in which Mr. 
Justice FRANKFURTER and Mr. Justice 
WHITTAKER joined. This opinion took 
the position that the New York statute 
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was constitutional but “iat its applica- 
tion to this particular film was im- 
proper. The opinion saw in the film 
only “a somewhat unusual, and rather 
pathetic, ‘love triangle,’ lacking in any- 
thing that could properly be termed 
obscene or corruptive of the public 
morals by inciting the commission of 
adultery.” 

The case was argued by Ephraim 
London for appellant and by Charles 
A. Brind, Jr., for appellees. 


Criminal law... 
conspiracy to evade 
income taxes 

Ingram v. United States, 360 U. S. 
672, 3 L. ed. 2d 1503, 79 S. Ct. 1314, 
27 U. S. Law Week 4489. (No. 457, 
decided June 29, 1959.) On writ of 
certiorari to the United States Court of 
Appeals for the Fifth Circuit. Affirmed 
in part and reversed in part. 

The four petitioners were among 
twenty-six indicted and tried for con- 
spiracy to evade and defeat the pay- 
ment of federal taxes imposed on lot- 
tery operations. Ten were convicted. 
The trial established the existence of a 
large-scale operation of the numbers 
game in Atlanta, Georgia, from 1954 
to 1957 in violation of Georgia law, 
and there was evidence to show that 
the petitioners had made every effort 
to conceal these operations. While none 
of the petitioners paid the federal taxes 
in question, there was no direct evi- 
dence to show that the petitioners 
knew of the taxes. Petitioner Ingram 
was a banker for the lottery, petitioner 
Jenkins one of the owners of the enter- 
prise; the other two petitioners. Smith 
and Law, were minor clerical func- 
tionaries at the headquarters of the 
operation. The convictions in the Dis- 
trict Court were affirmed by the Court 
of Appeals. 

Speaking for the Supreme Court, 
Mr. Justice STEWaRT affirmed the con- 
victions of the entrepreneurs, Ingram 
and Jenkins, but reversed as to Smith 
and Law. The record was clear as to 
Jenxins and Ingram, the Court said. 
They were entrepreneurs in the gam- 
bling business and clearly liable for 
the special taxes and registration re- 
quirements that the Federal Govern- 
ment has imposed on that kind of busi- 
ness. “...the evidence of the agree- 
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ment between Ingram and Jenkins to 
operate this gambling enterprise, which 
operation made them liable for federal 
taxes, and to conceal its operation and 
its income is clear on this record ...’, 
the Court said. The evidence was sufh- 


cient to support a conclusion that they 
were engaged not only in a conspiracy 
to operate and conceal their gambling 
enterprise, but that they were also 
parties to an agreement to attempt to 
defeat or evade the federal taxes...” 

The Court said that the case was 
much different as to Smith and Law, 
who, while they were clearly partici- 
pants in a conspiracy to operate a 
lottery, were not shown to have had 
knowledge that Ingram and Jenkins 
had not paid the taxes. They were not 
liable for the taxes themselves. An 
essential element of proof of conspiracy 
to evade taxes, the Court said, is 
knowledge on the part of Smith and 
Law that Ingram and Jenkins were 
liable for federal taxes by reason of 
the gambling operations, and the Gov- 
ernment had not proved such knowl- 
edge. The fact that Smith and Law had 
an intimate connection with the lottery 
and cooperated to keep it secret was 
not enough to support an inference 
that they knew that their superiors 
owed federal wagering taxes, the Court 
explained. 

Mr. Justice BLacK took no part in 
the consideration or decision of the 
case. 

Mr. Justice HARLAN, joined by Mr. 
Justice DoucLas and Mr. Justice 
BRENNAN, wrote an opinion concurring 
in part and dissenting in part. This 
opinion argued that the same reason- 
ing by which the Court exonerated 
Smith and Law from the charge of con- 
spiring to evade taxes applied with 
equal force to Jenkins and Ingram. 

The case was argued by Wesley R. 
Asinof for petitioners and by J. Dwight 
Evans, Jr., for the United States. 


Defamation... 
public official’s privilege 
Barr v. Matteo, 360 U. S. 564, 3 L. 
ed. 2d 1434, 79 S. Ct, 1335, 27 U. S. 
Law Week 4506. (No. 350, decided 
June 29, 1959.) On writ of certiorari 
to the United Siaies Court of Appeals 
for the District of Columbia Circuit. 
Reversed. 





The question here was whether an 
absolute privilege in defamation actions 
should be extended to executive officials 
of minor policy-making rank. 

This was a suit for libel filed by 
former employees of the Office of Rent 
Stabilization against the Acting Direc- 
tor of that agency. The respondents 
claimed damages for statements made 
in a press release issued by the Acting 
Director. The release announced the 
suspension of the respondents and be- 
gan as follows: “William G. Barr, Act- 
ing Director of Rent Stabilization, to- 
day served notice of suspension on the 
two oflicials of the agency who in June 
1950 were responsible for the plan 
which allowed 53 of the agency’s 2,681 
employees to take their accumulated 
annual leave in cash.” The plan, which 
had been opposed by petitioner while 
he was General Manager of the agency, 
was intended to obviate the possibility 
that the agency might have to make 
large terminal-leave payments out of 
general agency funds if its life were 
extended by the Congress. The matter 
came to the attention of Congressmen, 
some of whom attacked it from the 
floor of Congress. The press release 
was intended to explain Barr’s original 
opposition to the plan. The Court of 
Appeals affirmed the judgment of the 
District Court in favor of the re- 
spondents. 

Before the Supreme Court, the peti- 
tioner contended that the press release 
was absolutely privileged. 

Mr. Justice HARLAN announced the 
judgment of the Court and delivered an 
opinion in which Mr. Justice FRANK- 
FURTER, Mr. Justice CLARK and Mr. 
Justice WHITTAKER joined. The opin- 
ion favored sustaining the absolute 
privilege on the ground that govern- 
ment officials must be free to exercise 
their duties unembarrassed by the fear 
of damage suits for actions taken in the 
course of those duties. The opinion ad- 
mitted that the question was a close one, 
but it concluded that the issuance of the 
press release here was an appropriate 
exercise of the petitioner’s discretion 
as Acting Director of the Agency. 

Mr. Justice BLAcK wrote a concur- 
ring opinion which took the tack that 
the press release was privileged because 
it was “neither unauthorized nor 
plainly beyond the scope of Mr. Barr’s 








official business, but instead related 
more or less to general matters commit- 
ted by law to his control and super- 
vision”. 

The Cuter JusTIcE wrote a dissent- 
ing opinion in which Mr. Justice 
Douc.as concurred. The dissent argued 
that the grant of an absolute privilege 
in this case might seriously affect 
honest, open criticism of the Govern- 
ment and Government officials. “. . . it 
will take a brave person to criticize 
government officials knowing that in 
reply they may libel him with immunity 
in the name of defending the agency 
and their own position”, the dissent 
declared. 

Mr. Justice STEWART wrote a dissent- 
ing opinion which argued that issu- 
ance of the press release was not in 
petitioner’s line of duty. He was seek- 
ing only to defend his own reputation, 
the opinion said, and so the privilege 
should not apply. 

Mr. Justice BRENNAN dissented. 

The case was argued by Daniel M. 
Freedman for petitioner and by Byron 
N. Scott for respondents. 


Howard v. Lyons, 360 U. S. 593, 
3 L. ed. 2d 1454, 79 S. Ct. 1331, 27 
U.S. Law Week 4513. (No. 57, decided 
June 29, 1959.) On writ of certiorari 
to the United States Court of Appeals 
for the First Circuit. Reversed. 

This was a companion case to No. 
350. The petitioner, a captain in the 
Navy, was Commander of the Boston 
Naval Shipyard. The respondents were 
officers of the Federal Employees Vet- 
erans Association, a group of civilian 
employees at the shipyard, recognized 
as an employees’ representative group 
by the shipyard. 

The petitioner became dissatisfied 
with the kind of criticism contained in 
a bulletin issued by the Association 
and announced that he was withdraw- 
ing recognition of it. He issued a state- 
ment about the matter to the Chief of 
the Bureau of Ships and the Chief of 
Naval Industrial Relations; this state- 
ment was also sent to members of the 
Massachusetts delegation in Congress. 

The respondents brought this suit 
for libel, contending that the statement 
had defamed them. The defense was 
that the statement was absolutely privi- 
leged. The District Court granted sum- 


mary judgment for the petitioner, but 
the Court of Appeals ordered a new 
trial on the theory that the issuance 
of the statement to the Congressmen 
was at best subject to a qualified 
privilege. 

Speaking for the Supreme Court, 
Mr. Justice HARLAN reversed. The de- 
cision in No. 350 governed this case, 
the Court said. Both the petitioner 
and his commanding officer had sub- 
mitted uncontradicted affidavits to the 
effect that the sending of copies of the 
statement was part of the petitioner’s 
official duties. The Court rejected an 
argument that state law was to be 
applied. The privilege must be judged 
by federal standards, to be formulated 
by the federal courts in the absence of 
legislation by Congress, the Court de- 
clared. 

Mr. Justice BLACK announced that 
he concurred for the reasons stated in 
his concurring opinie: in No. 350. 

The Cuter Justici, joined by Mr. 
Justice Douc.as, dissented. The dissent 
argued that there was no reason to give 
the petitioner an absolute privilege 
here since he was under no mandatory 
duty to send the statement to the mem- 
bers of Congress. 

Mr. Justice BRENNAN wrote a dissent- 
ing opinion in this and in No. 350 
which argued that only a qualified 
privilege should have been granted to 
the petitioner. 

The case was argued by Paul A. 
Sweeney and reargued by Daniel M. 
Freedman for petitioner and argued 
and reargued by Claude L. Dawson 
for respondents. 


Labor law... 
Railway Labor Act 

Pennsylvania Railroad v. Day, 360 
U. S. 548, 3 L. ed. 2d 1422, 79 S. Ct. 
1322, 27 U. S. Law Week 4517. (No. 
397, decided June 29, 1959.) On writ 
of certiorari to the United States Court 
of Appeals for the Third Circuit. Re- 
versed and remanded. 

The issue here was whether a retired 
railroad employee could sue his former 
employer for additional compensation 
in the District Court or whether his 
exclusive remedy lay with the National 
Railroad Adjustment Board. 

The claimant was a locomotive engi- 
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neer. Under the terms of the collective 
bargaining agreement between the rail- 
road and the Brotherhood of Locomo- 
tive Engineers, engineers were entitled 
to extra compensation when they were 
used beyond their switching limits un- 
der certain conditions. The suit was 
brought for one day’s pay for each of 
the 1,000-1,500 times the claimant had 
been assigned to leave his switching 
limits and perform service for his em- 
ployer on tracks belonging to another 
railroad. The claim had been rejected 
by the road just before the claimant 
retired. The District Court had dis- 
missed the complaint on the ground 
that the Board’s jurisdiction was exclu- 
sive, but the Court of Appeals reversed 
on the theory that the claimant was no 
longer an “employee” of the railroad 
and therefore that the Board’s decision 
was not binding upon him. 

Mr. Justice FRANKFURTER spoke for 
the Supreme Court, reversing and re- 
manding. The Court reasoned that the 
National Railroad Adjustment Board 
had been established to settle disputes 
arising out of the relationship of a 
carrier and its employees. “All the 
considerations which led Congress to 
entrust an expert administrative board 
with the interpretation of collective 
bargaining agreements are equally ap- 
plicable when, as here, the employee 
has retired from service after initiating 
a claim for compensation for work per- 
formed while on active duty”. The 
nature of the problem and the need for 
expert knowledge and experience re- 
main the same, the Court pointed out, 
and the same collective bargaining 
agreement must be interpreted. A con- 
trary conclusion, the Court added, 
would create a class of “preferred 
claimants”. 

Mr. Justice BLack, joined by the 
CueF Justice and Mr. Justice Douc- 
LAS, wrote a dissenting opinion. The 
dissent argued that the Court was find- 
ing reasons outside the language of a 
carefully drafted statute “for expand- 
ing the Board’s jurisdiction beyond 
the boundaries set by the definitions of 
Congress. These reasons, in my judg- 
ment, do not support the expansion of 
the Act’s coverage which the Court 
makes...” The dissent also argued 
that the effect of the decision was to 
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deprive the claimant of his constitu- 
tional right to a jury trial. 

The case was argued by Richard N. 
Clattenburg for petitioner and by 
James M. Davis, Jr., for respondent. 


Labor law... 
Railway Labor Act 

Union Pacific Railroad v. Price, 360 
U. S. 601, 3 L. ed. 2d 1460, 79 S. Ct. 
1351, 27 U. S. Law Week 4499. (No. 
414, decided June 29, 1959.) On writ 
of certiorari to the United States Court 
of Appeals for the Ninth Circuit. Re- 
versed and remanded. 

The question here was whether a 
trainman could sue in a federal court 
for damages for his allegedly wrongful 
dismissal after he had been unsuccess- 
ful before the National Railroad Ad- 
justment Board. The Railway Labor 
Act makes awards of the Adjustment 
Board “final and binding upon both 
parties to the dispute, except insofar 
as they shall contain a money award”. 

The dispute arose in 1949 when the 
respondent was a swing brakeman for 
the petitioner. He was ordered to 
deadhead from Las Vegas, Nevada, to 
Nipton, California, where he was to be 
assigned to a train that was proceeding 
to Las Vegas. The respondent arrived 
in Nipton at about 10:30 p.M.; the 
train to which he was to be assigned 
was due in at about 4:00 a.m. There 
were no eating or sleeping facilities 
in Nipton and respondent returned to 
Las Vegas, telling the dispatcher that 
he would return after getting some- 
thing to eat, disobeying the dispatcher’s 
instructions to remain in Nipton. After 
an investigation, the railroad dis- 
charged him, and the Brotherhood of 
Railroad Trainmen submitted the case 
to the Board, which rendered the 
award, “Claim denied”. 

in 1955, the respondent brought this 
suit in the District Court for damages 
for wrongful dismissal. The District 
Court granted summary judgment for 
the railroad. The Court of Appeals 
reversed, its theory being that, while 
the District Court would have been 
without jurisdiction if the Board’s de- 
cision was on the merits, the Board 
had based its award only on a finding 
that the manner in which the investi- 
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gation of respondent’s dismissal was 
conducted had not abridged any of his 
rights. 


Speaking for the Supreme Court, 
Mr. Justice BRENNAN reversed and re- 
manded the case to the Court of Ap- 
peals with instructions to reinstate the 
judgment of the District Court. The 
Court examined the legislative history 
of the Railway Labor Act and con- 
cluded from that and the explicit lan- 
guage of the statute that an award by 
the Adjustment Board was intended to 
be conclusive. The Court rejected re- 
spondent’s argument that the denial by 
the Board of reinstatement and back 
pay was a “money award”—a “money 
award”, it said, is an award directing 
the payment of money, and it would 
“distort the English language to inter- 
pret that term as including a refusal 
to award a money payment”, 

Mr. Justice DoucLas, joined by the 
CHIEF JUsTICE and Mr. Justice BLACK, 
wrote a dissenting opinion. The dissent 
argued that an award of no damages 
was just as much a “money award” as 
an award of 6 cents, and therefore that 
the case came under the statutory ex- 
ception to the finality clause. 

The case was argued by James A. 
Wilcox for petitioner and by Samuel 
S. Lionel for respondent. 


National Security... 
clearances 

Greene v. McElroy, 360 U. S. 474, 
3 L. ed. 2d 1377, 79 S. Ct. 1400, 27 
U. S. Law Week 4528. (No. 180, de- 
cided June 29, 1959.) On writ of cer- 
tiorari to the United States Court of 
Appeals for the District of Columbia 
Circuit. Reversed and remanded. 

This case held invalid the dismissal 
for security reasons of an aeronautical 
engineer employed by a company pro- 
ducing defense goods for the Armed 
Forces. 

The petitioner was vice president and 
general manager of the Engineering 
and Research Corporation (ERCO) en- 
gaged in the developing and manufac- 
turing of mechanical and electronic 
products for the Navy. He was dis- 
missed in 1953 after revocation of his 
top-secret clearance by the Secretary of 
the Navy. The dismissal followed a 
series of hearings before the Personnel 


Security Board, the Industrial Employ- 
ment Review Board and their successor 
agencies. 

The petitioner was informed of the 
general nature of the charges against 
him, but he was denied access to 
the confidential reports on which the 
charges against him had been filed, and 
he had no opportunity to confront and 
question the persons who made the 
statements that reflected upon his loy- 
alty. 

The Government called no witnesses. 
The charges dealt largely with the 
petitioner’s life with his former wife 
and the presence in their home of 
Communist publications and their as- 
sociation with Communists, including 
members of the Russian Embassy. The 
petitioner contended that these were 
his wife’s friends, with whom he had 
little in common, and that his basic 
disagreement with his wife’s views was 
the prime cause of the failure of their 
marriage. Petitioner’s witnesses, execu- 
tives of ERCO and military officers 
with whom he had worked, all testified 
to his loyalty and discretion. Follow- 
ing his dismissal, petitioner was unable 
to find another job in the electronics 
field because he had no clearance and 
he was forced to take a job as an archi- 
tectural draftsman for $4,700 per year. 
At ERCO, he had earned $18,000 
a year. 

The District Court denied any relief 
and the Court of Appeals affirmed. 

The Supreme Court reversed, speak- 
ing through the Cuter Justice. The 
Court rested its decision on the 
ground that neither Congress nor the 
President had authorized a security 
program that provided for denying se- 
curity clearance to persons on _ the 
basis of confidential reports against 
them which allowed them no opportu- 
nity to confront the informants and 
cross examine them, The Executive 
Order and the statutes on which the 
respondents relied were read by the 
Court as authorizing “an industrial 
clearance program which affords af- 
fected persons the safeguards of con- 
frontation and cross-examination” the 
Court said, but absent explicit lan- 
guage, it could not be assumed that 
either the President or Congress in- 
tended to permit administrative action 
that would raise “serious constitutional 
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problems”. With this view of the 
case, no decision was necessary upon 
the constitutional questions that were 
raised. 

Mr. Justice FRANKFURTER, Mr. Jus- 
tice HARLAN and Mr. Justice Wuit- 
TAKER noted their concurrence in the 
judgment “on the ground that it has 
not been shown that either Congress or 
the President authorized the proced- 
ures . . . intimating no views as to the 
validity of those procedures”. 

Mr. Justice HARLAN wrote an opin- 
ion concurring specially. In his view, 
the Court should not have discussed 
the constitutional issues at all “until 
the use of such procedures in matters 
of this kind has been deliberately con- 
sidered and expressly authorized by 
the Congress or the President”. 

Mr. Justice CLARK wrote a dissent- 
ing opinion which argued that the issue 
was both “clear and simple”—the peti- 
tioner had no constitutional right to 
access to the Government’s military 
secrets. In his view, the security pro- 
cedures used here were fully authorized 
by the President and Congress. (“How 
the Court can say that the President 
did not authorize it”, the dissent re- 
marked, “is beyond me, unless the 


Court means that it is necessary for the 
President to write out the Industrial 
Security Manual in his own hand.”). 
The opinion also argued that the pro- 
cedures of the security boards were 
constitutional. 

The case was argued by Carl W. 
Berueffy for petitioner and by Assist- 
ant Attorney General Doub for re- 
spondents. 


National Security... 
clearance 

Zaylor v. McElroy, 360 U.S. 709, 
3 L. ed. 2d 1528, 79 S. Ct. 1428, 27 
U.S. Law Week 4558. (No. 504, de- 
cided June 29, 1959. On writ of cer- 
tiorari to the United States Court of 
Appeals for the District of Columbia 
Circuit. Remanded with instructions. 

Like the Greene case, the issue here 
was a denial of security clearance to 
an industrial worker in a defense plant. 
The petitioner this time was a lathe 
operator and tool and die maker in an 
aircraft factory. 

Before 1956, the petitioner had had 
a “confidential” clearance; in that year 
he was denied “secret” clearance and 
his “confidential” clearance was sus- 
pended. After hearings similar to those 


Federal Tax Liens: 
Proposed Revision of the Law 


Supreme Court Decisions 


in the Greene case, he was discharged 
from his employment. He filed this suit 
for a declaration that he was entitled 
to a hearing at which he could confront 
the informants whose statements had 
been used against him, and that the 
denial of clearance violated his Fifth 
Amendment rights. He also sought an 
injunction. The District Court denied 
relief; certiorari was granted before 
the Court of Appeals had heard argu- 
ment. 

Speaking per curiam, the Supreme 
Court noted that in 1958 the Secretary 
of Defense notified all interested par- 
ties that the petitioner had been grant- 
ed “secret” clearance, due to new reg- 
ulations. The Solicitor General, in oral 
argument, made representations which 
placed the petitioner in precisely the 
same position as all others who had 
been granted clearance. The Court ac- 
cordingly remanded the case to the 
District Court with instructions to dis- 
miss it as moot. The Court noted that 
the petitioner was eligible for com- 
pensation for wages lost while he was 
unemployed. 

The case was argued by Joseph L. 
Rauh, Jr., for petitioner and by Solici- 
tor General Rankin for respondents, 


The proposed comprehensive revision of federal law re- 


lating to tax liens, priorities and procedures, which was 
approved by the House of Delegates on February 23, 1959, 
and which was described in the JouRNAL for April, 1959, 
under the above title, has now been introduced in Congress, 


in three identical bills, H.R. 7914, H.R. 7915, and S. 2305. 
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Criminal Law... 
coerced confessions 

The Court of Appeals for the Second 
Circuit has granted a writ of habeas 
corpus to a New York State prisoner 
on the ground that his state court con- 
viction was unconstitutionally obtained 
through the use of coerced statements 
and admissions. 

The prisoner was convicted under 
the New York felony-murder statute 
for committing a homicide in the course 
of committing a felony. He received a 
life sentence. He was arrested about 
8:15 p.m. and questioned by police 
from then, except for possibly about 
three or four hours, until 7:15 A.M., 
when he was booked. Both before and 
after being booked he gave steno- 
graphic statements which were used 
subsequently in his trial. He was not 
arraigned until 1:30 P.M.—seventeen 
hours after his arrest. During this 
elapse of time an attorney had called 
at the police station to see him and 
had been denied entrance. Also during 
that time the police had questioned 
the prisoner’s crime-companion, who 
was physically mistreated by the police. 

The petitioner in the instant case also 
claimed he had been beaten by the 
police, but the Court found him en- 
titled to the writ without considering 
that. It declared that the three factors 
of the length of his detention before 
arraignment, exclusion of his counsel, 
and his knowledge of the brutal treat- 
ment of his companion combined to 
ren:ler the statements and admissions 
invcluntary. The fact that they were 








Editor’s Note: Virtually al! the ma- 
terial mentioned in the above di- 
gests apvears in the publications 
of the West Publishing Company 
or in The United States Law Week. 
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placed before the jury violated the the proper subject for proscribed acts 
prisoner’s rights, the Court concluded. such as loitering.” 


The Court also rejected the defend- 
(U.S. ex rel. Corbo vy. LaVallee, United ant’s contention that the statute was 
States Court of Appeals, Second Circuit, 


‘ not intended to make criminal an other- 
September 29, 1959, Lumbard, J.) 


wise innocent activity. It said that 
“loitering” was a term which had ac- 
Criminal Law... quired a common and accepted mean- 
loitering in schools ing, and it declared that the nature of 
A statute enacted in 1954 by New activity in a school building supported 
York to help curb trouble in schools a restriction such as contained in the 
has been upheld by the state’s highest statute. 
court—the Court of Appeals. The act Two judges concurred in separate 
makes loitering in and about school opinions and one dissented. The dis- 
buildings without written permission  senter thought the word “loiter” was 
disorderly conduct. too loose for the purpose apparently 
The defendant, who was not a pupil intended by the statute. As construed 
in the school and who did not have the _ by the majority, the act “runs afoul of 
required permission, entered the Bald- the requirements of constitutional due 
win Senior High School one afternoon process”, he wrote. 
to meet a couple of friends. Shortly 
afterward he left with his companions (New York v. Johnson, Court of Ap- 
and when outside he put an unlighted Peals of New York, July 8, 1959, Dye. J., 
cigarette in his mouth. A teacher told On. F. OM, 368 RS. 902.) 
him three times to take it out, but 
without success. The defendant struck Grand Juries... 
the teacher. There was evidence that questionnaires 
the defendant had been warned before The New York Court of Appeals, 
by a teacher to stay away from the with three judges dissenting, has ruled 
school, that a grand jury has authority to 
The conviction was challenged on compel a witness before it to fill out 
the ground that the statute was un- and swear to the truthfulness of a ques- 
constitutional because it lacked stand- tionnaire relating to his personal fi- 
ards and an appropriate definition. nances. 
But the Court did not agree. It con- The case arose when an inspector in 
ceded that it had struck down a loiter- the New York City Department of 
ing statute relating to a street, but it Buildings, who had been subpoenaed 
declared that a public street is a far as a witness by a grand jury investi- 
different thing from a school building. gating alleged bribery and extortion 
“A school is in a sense public in that among some public employees, refused 
it is endowed and operated by the tax- to complete the questionnaire. He was 
payers’ money”, it said, “but it is not convicted of criminal contempt, from 
public in the sense that any member the confinement for which he sought 
of the public may use it for his own _ habeas corpus. 
personal purposes, and is justifiably The petitioner had signed an im- 
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munity waiver and had been a willing 
witness before the grand jury. At the 


conclusion of his testimony he was 
asked to take the questionnaire with 
him, fill it out, return in a week, swear 
to the truth of the answers and sub- 
mit himself to any further questioning. 
As the Court described them, the in- 
quiries in the questionnaire were “sim- 
ple ones asking for details of the in- 
come of relator and members of his 
household, the names of banks in which 
he and his family have accounts, the 
existence of safe-deposit boxes, life 
insurance and other policies, stock 
brokerage accounts and of his charge 
accounts”. 

The reluctant inspector contended 
that the questionnaire procedure was 
not authorized by New York law. He 
argued that the grand jury was em- 
powered to receive only oral or deposi- 
tion testimony and records or docu- 
ments actually in existence. 

Affirming the conviction, the major- 
ity of the Court could see no difference 
between using the questionnaire proce- 
dure and eliciting the desired informa- 
tion through oral testimony. They 
pointed out that the witness probably 
could not have answered the questions 
from memory, and he would have been 
directed to assemble the information 
and come back to testify. “The same 
thing is being done here”, it said, “ex- 
cept that he is directed to write out 
the information on a prescribed form.” 

Answering another argument, the 
Court conceded that there might be 
instances of oppressive use of question- 
naires, but said it would deal with them 
when they arise. It explained that the 
contention could not apply to this case 
because the questionnaire was not com- 
plex and could be completed by the 
witness without any professional or 
other assistance, 

One judge concurred in a separate 
opinion and three dissented. The latter 
hung their decision on a New York 
statute which provides, in part, that a 
grand jury may “receive no other evi- 
dence” than that “given by witnesses 
produced and sworn before them”. 
They placed their reliance on the word 
“and”. Jt meant that the witness 
couldn’t be asked to come in with 
testimony produced outside the grand 
jury room, they wrote. The statute’s 


reference to “legal documentary evi- 
dence”, they argued, related only to 
documents already in existence. 


(New York ex rel. Sillifant v. Sheriff of 
City of New York, Court of Appeals of 
New York, July 8. 1959, Desmond, J., 
6 N. Y. 2d 487, 160 N.E. 2d 890, 190 
N.Y.S. 2d 641.) 


Judges... 
immunity to discipline 

The Court of Appeals of Kentucky 
has adopted a rule that a judge is im- 
mune to the regular processes of pro- 
fessional discipline if the act of mis- 
conduct is not one that is capable of 
being committed by any lawyer. Ap- 
plying this principle. the Court has 
dismissed a disciplinary action against 
a county judge for his wrongful bar- 
ring of certain lawyers from practice 
in the court in which he presided. 

The Court remarked that the judge’s 
conduct apparently resulted from 
“animosity created by previous un- 
pleasant relationships” with the banned 
lawyers. In Kentucky, county judges 
may practice law while in office, and 
the respondent in the instant case was 
also a practitioner. 

Declaring that the professional dis- 
ciplinary processes should not be mis- 
used to “become an avenue to personal, 
religious or political reprisal”, the 
Court postulated this rule: “No act of 
misconduct shall be the subject of dis- 
ciplinary action unless such act is at 
the same time capable of commission 
by any member of the bar without be- 
ing specifically set apart from other 
members.” For example, the Court ex- 
plained, if a lawyer who is a public 
officer steals public funds he will be 
subject to professional discipline not 
because of his “official defalcation” but 
because any lawyer can steal, whether 
he is a public officer or not. Getting 
closer to the instant case, the Court 
said that the lawyer-public officer could 
also be guilty of “official tyranny” but 
not be subject to professional discipline 
because the offense of “tyranny” can 
be committed only by a lawyer set 
apart as an officer. 


The bar commissioners of the Ken- 
tucky State Bar Association had rec- 
ommended a two-year suspension for 
the judge, but, in view of its rule, the 


What’s New in the Law 


Court dismissed the proceeding and 
remarked that while it did not condone 
the respondent’s acts, disciplinary ac- 
tion “must originate elsewhere”. The 
Court also suggested that the aggrieved 
parties had other remedies. 

In result the case disagrees with the 
Supreme Court of Ohio in Mahoning 
County Bar Association v. Franko, 168 
Ohio St. 17, 151 N.E. 2d 17 (44 
A.B.A.J. 977; October, 1958), where 
in a voluntary-Bar state (Kentucky is 
integrated) a judge was disciplined 
for failing to resign from his judicial 
office while running for a non-judicial 
one, and for improperly using the pres- 
tige of his judicial office in his cam- 
paign. And the Ohio Court later held 
that since the judge was suspended and 
no longer eligible for judicial office 
under Ohio law, he was subject to re- 
moval by quo warranto. Ohio ex rel. 
Saxbe v. Franko, 168 Ohio St. 338, 154 
N.E. 2d 751 (45 A.B.A.J. 178; Febru- 
ary, 1959). The Supreme Court of 
Colorado, however, stating a broader 
rule than that of the instant case, has 
held that a judge is immune to profes- 
sional discipline and subject only to 
impeachment. Petition of Colorado Bar 
Association, 137 Colo. 357, 325 P. 2d 
932. 

(In re Wehrman, Court of Appeals of 
Kentucky, September 25, 1959, Bird, J., 
327 S.W. 2d 743.) 


Labor Law... 
railroad jobs 

Under the Railway Labor Act a rail- 
road may eliminate positions con- 
sidered by management to be unneces- 
sary without prior consultation with 
the union and the positions may re- 
main vacant while the dispute over 
them is being determined by the 
National Railway Adjustment Board. 
This is the decision of the Court of 
Appeals for the Second Circuit. 

The Court arrived at this conclusion 
by designating a dispute over elimina- 
tion of alleged “feather-bed” positions 
as a “minor dispute” under the Rail- 
way Labor Act, rather than a “major 
dispute”. The practical effect of this 
determination was to place the initial 
decision in the field of management 
prerogative. Thus, the Court reasoned, 
no dispute arose until the employer 
eliminated the positions; then the 
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union’s protest made the dispute. A fur- 
ther practical effect was that the elimi- 
nation of the positions remains in force 
while the Adjustment Board deter- 
mines whether the jobs can be cut out 
under the collective bargaining agree- 
ment, 

In view of this determination the 
Court reversed an injunction requiring 
the railroads to rehire the employees 
whose jobs had been eliminated, but 
continued in force another injunction 
restraining the union from engaging in 
a protest strike or work stoppage while 
the dispute is before the Adjustment 
Board. The district judge had granted 
both injunctions in order to preserve 
the status quo ante. 

One judge dissented on the ground 
that the lower court’s action had been 
correct under the circumstances. He 
thought the “‘minor dispute-major 
dispute” compartments were particu- 
larly inapt when applied to the present 
case. He said that the “precipitous” 
action of the railroads in eliminating 
jobs without any prior negotiations 
with the union violated duties imposed 
by the Railway Labor Act. He con- 
tended, moreover, that the double in- 
junctions were the only practical way 
of preventing a work stoppage that 
might result from non-enjoinable 
individual picketing by the displaced 
workers. 

(Baltimore & Ohio Railroad Company 
v. United Railroad Workers Division of 
Transport Workers Union, United States 


Court of Appeals, Second Circuit, October 
2, 1959, Swan, J.) 


Labor Law... 
Taft-Hartley injunction 

In the first full-blown constitutional 
attack on the eighty-day injunction 
provisions added to the National Labor 
Relations Act in 1946 by the Taft- 
Hartley Act (29 U.S.C.A. $§176-180), 
the Court of Appeals for the Third 
Circuit has upheld the constitutionality 
of the sections and has agreed with the 
trial judge that the Government made 
an adequate showing for the issuance 
of air Injunction. 

The ruling came on a review by the 
Court of an injunction order of the 
United States District Court for the 
Western District of Pennsylvania issued 
in October enjoining continuation of 
the nation-wide steel strike. The statute 
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permits district courts to enjein-strikes 
which imperil the national health and 
safety. The injunction, which is sought 
on application of the United States, 
must be dissolved within eighty days 
of issuance. 

The union involved in the instant 
case, the United Steelworkers of Amer- 
ica, contended that the United States’ 
application did not constitute a “case 
or controversy” within the meaning of 
those terms as used in the Constitution 
to limit the jurisdiction of so-called 
federal “constitutional” courts, and that 
therefore the district court had no 
jurisdiction to entertain the applica- 
tion. The Court looked at the legislative 
history of the statute and its purpose. 
It turned down the union’s argument 
and agreed with the Court of Appeals 
for the Second Circuit which, in U. S. 
v. United Steelworkers of America, 
202 F. 2d 132, held that determining 
whether a strike “is an invasion of 
the rights of the public presents the 
usual kind of case or controversy 
which is justiciable by a court”. 

The Court pointed out that the statute 
requires a decision “whether the evi- 
dence adduced in a case shows serious 
interference with essential national de- 
fense activities or threatened impair- 
ment of public health”. This require- 
ment, it said, was “specific and factual 
enough to bring the inquiry within the 
area of judicial decision as distin- 
guished from legislative judgment”. 

The union also contended that the 
proof of the Government failed to 
measure up to the standard required by 
the Act. By stipulation of the parties 
the proof consisted entirely of affida- 
vits. The Court emphasized that the 
Act contemplated not only a present 
emergency, but also one resulting if 
continuation of the strike “will” im- 
peril the national health and safety in 
the future. The Court ruled that the 
proof of the United States showed a 
national emergency of the character 
contemplated by the statute, and it re- 
jected an argument by the union that 
its offer to open one or two plants for 
national-defense production cut the 
ground from under the Government’s 
position. “The steel industry is too vast 
and too complicated to be segmented so 
as to make such a desirable result 
practicable”, it said. 


Firally the Court turned down the 
union’s contention that the injunction 
was too sweeping a remedy for the 
situation. In putting forward this posi- 
tion the union said that, even assuming 
that the findings of national emergency 
were correct, the District Court did not 
have to issue an injunction, and that, 
in fact, provisions of the Defense Pro- 
duction Act and the Universal Military 
Training and Service Act could have 
been employed for a better solution. 

The Court conceded that the district 
judge could have determined in the 
exercise of his discretion that the in- 
junction authorized by the act would 
be ineffectual, rather than effective, in 
ending the strike. But, it continued, he 
did not abuse his discretion in deciding 
otherwise. “Whether the remedy pro- 
vided by the Labor-Management Rela- 
tions Act is sufficient to accomplish a 
cessation of labor strife is a question 
not for this Court but for Congress”, 
it remarked. 

Additionally the Court found a posi- 
tive reason favoring the injunction. It 
pointed out that the statute provides 
during the course of the injunction for 
the implementation of machinery de. 
signed to settle the dispute. One oi 
these is a secret ballot of the employees 
on the employer’s last offer. It would 
be a shame, the Court thought, not to 
take advantage of this machinery. 

One judge dissented. He agreed that 
the injunction sections are constitu- 
tional and that the Government showed 
the existence of a national emergency, 
but he disagreed with the issuance of 
the injunction. He said the injunction 
provisions evidenced a congressional 
intention to facilitate settlement of seri- 
ous strikes, and not simply to send 
strikers back to work. Therefore, he 
reasoned, the United States was under 
a burden to show that the injunction 
would help in settlement of the basic 
labor dispute causing the strike. The 
Government failed to do this, he said. 
adding: “The evidence here shows that 
an injunction would not facilitate and 
might even make more difficult a nego- 
tiated settlement of this strike.” He 
added his thought that the machinery 
provided for during the injunction 
could be used even without the issu- 
ance of an injunction. 

[Epitor’s Note: On November 7, 
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1959, the Supreme Court of the United 
States in a per curiam opinion affirmed 
the lower courts’ decisions by an eight- 
to-one ruling and ordered the mandate 
to issue immediately. Justices Frank- 
furter and Harlan noted an intention to 
file an amplification of their views later 
and Justice Douglas dissented. 


The majority of the Court rejected 
all three contentions raised by the 
Union. Answering the position taken 
by the Third Circuit’s dissenter, that 
the District Court was not obliged to 
issue an injunction (even though find- 
ing the existence of a national emer- 
gency) unless convinced that it would 
facilitate settlement of the labor dis- 
pute, the Supreme Court said: “We do 
not believe that Congress in passing 
the statute intended that the issuance of 
injunctions should depend upon judi- 
cial inquiries of this nature. Congress 
was not concerned with the merits of 
the parties’ positions or the conduct of 
their negotiations. Its basic purpose 
seems to have been to see that vital 
production should be resumed or con- 
tinued for a time while further efforts 
were made to settle the dispute.” 


Justice Douglas’s dissent was based 
on a strict interpretation of the statute 
—an interpretation he thought neces- 
sary to save the federal judiciary from 
an over-indulgence in labor-dispute in- 
junctions. He took the position that 
the Government had failed to prove the 
“national health and safety” had been 
or would be imperiled. | 


(U.S. v. United Steelworkers of Amer- 
ica, United States Court of Appeals, 
Third Circuit, October 27, 1959, Biggs, 
J., rehearing en banc denied same day 
by equally divided Court, Judge Kalod- 
ner having disqualified himself from vot- 
ing on rehearing en banc.) 


Segregation... 
pupil placement 

The Arkansas Pupil Placement Act, 
identical to the Alabama School Place- 
ment Law, has been held constitutional 
on its face by the Court of Appeals for 
the Eighth Circuit and three Negro 
school children have been told they 
must comply with the administrative 
provisions of the Act before they may 
press their claim that they are uncon- 
stitutionally segregated in the Dollar- 


way, Arkansas, school because of their 
race. 

The Alabama School Placement Law 
has become a popular prototype in 
Southern states because it has received 
the tentative imprimatur of the United 
States Supreme Court. The Alabama 
act was challenged in Shuttlesworth Vv. 
Birmingham Board of Education, 162 
F. Supp. 372, but was found by the 
United States District Court for the 
Northern District of Alabama not to 
be unconstitutional on its face, al- 
theugh admittedly subject to uncon- 
stitutional application. The Supreme 
Court affirmed the judgment “upon the 
limited grounds on which the District 
Court rested its decision”. 358 U. S. 
101. The acts provide a long list of 
factors that may be considered by local 
boards of education in assigning and 
transfering pupils; the list is entirely 
silent on race or color. Provisions for 
the filing of written objections to a 
particular assignment and for elaborate 
administrative hearings are also in- 
cluded. 

In the instant case the United States 
District Court for the Eastern District 
of Arkansas had declared the place- 
ment statute constitutional on its face, 
but had ordered the school board to 
admit the three Negro children on the 
ground that they had “as a practical 
matter” exhausted their administrative 
remedies under the Act. This conclu- 
sion was based on findings that the 
school district had not done anything 
about accomplishing desegregation and 
had paid no attention to numerous oral 
requests of the Negroes for assignment 
to white schools under the 1959 act 
and its 1956 predecessor. Thus, the 
District Court held, it would be futile 
to make the plaintiffs go through the 
administrative processes established by 
the act. 


(Dove v. Parham, United States Dis- 
trict Court, Eastern District of Arkansas, 
July 31, 1959, Beck, J., 176 F. Supp. 
242.) 


On appeal, the Eighth Circuit agreed 
with the constitutional holding, but 
reversed the order by which the District 
Judge had directed admission of the 
Negroes for the 1959-1960 term. The 
Court concluded that the children had 
not complied with the placement law 
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by making written objections as re- 
quired. It said, however, that it had 
been assured on oral argument that 
the children would have a chance to 
have their applications acted on under 
the Act in time for the 1959-1960 term. 
The Court also continued an injunction 
issued to prevent the district from 
“continuing to maintain the system of 
unconstitutional segregation which had 
previously existed”. 

The Court declared that the plaintiffs 
“are without any general public-school 
right under Arkansas law to seek ad- 
mission to a particular school, except 
on the basis of and in accordance with 
the provisions of the [placement] Act”. 
Turning to the exhaustion-of-adminis- 
trative-remedies phase of the case, the 
Court conceded that the past history 
of the school district might support 
the lower court’s conclusion that it 
would be futile, but it thought that it 
could not say that it was “legally cer- 
tain that [the statute] was going to be 
used as a subterfuge for effecting an 
unconstitutional result.” That basis, 
the Court said, would be the only one 
on which to ground a circumvention 
of the administrative provisions of the 
statute. 


(Parham v. Dove, United States Court 
of Appeals, Eighth Circuit, October 8, 
1959, Johnsen, J.) 


What’s Happened Since... 

On October 12, 1959, the Supreme 
Court of the United States: 
® DENIED CERTIORARI in Richman 
Brothers Company v. Amalgamated 
Clothing Workers of America, 168 Ohio 
St. 560 (45 A.B.A.J. 506; May, 1959), 
leaving in effect the decision of the 
Supreme Court of Ohio that federal 
pre-emption in the field of labor rela- 
tions law precludes a state from grant- 
ing an injunction to stop organizational 
picketing. 
® DENIED CERTIORARI in Arkansas Bar 
Association V. Block, 323 S.W. 2d 912 
(45 A.B.A.J. 854; August, 1954), 
leaving in effect the decision of the 
Supreme Court of Arkansas that the 
preparation by real estate brokers of 
documents in connection with real 
estate transactions and financing, ex- 
cept offers and acceptances, constitutes 
the practice of law and may be en- 
joined. 
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The importance of the planned colloquy in building a record to support 
an interpretation of a statute is not generally recognized. The following 
discussion by Mr. Moorhead, a lawyer as well as a member of Congress, 
calls attention to a number of instances in which the colloquy has in- 
fluenced the courts in determining legislative intention. 





A Congressman Looks at the Planned Colloquy and Its Effect in 


the Interpretation of Statutes 
By William S. Moorhead, Member of Congress, Pittsburgh, Pennsylvania 


Because of the complexity of modern 
federal legislation, courts, in constru- 
ing legislative intent, have resorted to 
legislative history including the record 
of debates on the floor of Congress. 

Mindful of this judicial scrutiny, 
legislators of today have used the 
opportunity of debate to achieve legis- 
lative goals which might otherwise be 
unattainable. Indeed, by the use of the 
“friendly colloquy”, two men may be 
able to legislate more effectively than 
all of Congress. 

This type of colloquy is presented in 
the form of a friendly exchange of 
questions and answers about the pend- 
ing legislation between members, one 
of whom is usually a member of the 
committee from which the legislation 
emanated. This seeming repartee is not 
accidental. In fact it is just the op- 
posite. It has been carefully planned 
by the parties for the express purpose 
of providing a legislative interpretation 
of a statutory provision which might 
otherwise be differently interpreted. 

The need for the type of explanation 
provided by such a colloquy may arise 
for various reasons. It may be used 
to overcome legal, parliamentary or 
political obstacles. " 

As every legislative draftsman knows, 
it is difficult, if not impossible, to avoid 
ambiguities and cover every contin- 
gency with legislative language. Some- 
times such legal obstacles may be over- 
come by an explicit ‘statement in the 
committee report, but often it is de- 
sirable to clarify the purpose and in- 
tent of the statute during debate. This 
is particularly true where an ambiguity 


is not discovered until after the com- 
mittee report has been filed. 

Parliamentary obstacles can be over- 
come by use of the planned colloquy. 
Rule XIX of the Rules of Procedure 
of the House of Representatives pro- 
hibits amendments in the third degree. 
A substitute bill is considered as an 
amendment. If, for example, after a 
substitute bill has been adopted, an 
amendment is proposed, this amend- 
ment is not subject to further amend- 
ment. If further clarification is neces- 
sary, resort must be had to colloquy. 

For reasons of strategy, proponents 
of a particular bill may want to oppose 
all amendments. They may fear that if 
one amendment is adopted it will open 
the door to further amendments. In 
such a situation, however, the pro- 
ponents might be willing to participate 
in a friendly colloquy. 

In other situations proponents of a 
bill will stage a planned colloquy to 
give a construction to a bill which will, 
they hope, win over opponents of the 
legislation. 

Perhaps the most interesting and 
controversial use of the colloquy to 
overcome political obstacles arises when 
it is engaged in for the purpose of 
establishing a meaning and intent to 
legislation which could not have been 
accomplished by direct language in the 
statute. Many if not most bills are 
controversial to some degree, and often 
it may be desirable when drafting a 
bill to couch provisions in innocuous 
language in order to minimize possible 
objections during committee considera- 
tion. Naturally, however, the propo- 
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nents of a particular viewpoint would 
like to insure that their interpretation 
be the accepted one. The friendly col- 
loquy on the floor during debate can 
serve well in this situation. Acquies- 
cence by the committee chairman in a 
stated intent will very likely be relied 
upon by the courts in the absence of 
objection or other reliable evidence of 
an opposite intent. 


The House debate on the recently 
passed Landrum-Griffin Bill contains 
an excellent example of the use of this 
device. When this bill came to the 
House floor originally it contained a 
provision which in effect outlawed the 
use of secondary boycotts in labor dis- 
putes. As the section was written, it 
would probably have been interpreted 
as extending the secondary boycott 
prohibition to economic pressure used 
against non-union employers in the 
ladies’ garment industry which operate 
under a jobber-contractor system of 
production. Congressman Teller, of 
New York, was most anxious to pre- 
vent such an interpretation and toward 
this end entered into a colloquy with 
both Congressman Griffin and Con- 
gressman Landrum. In answer to ques- 
tions, both gentlemen assured Mr. 
Teller that the bill would not have the 
feared effect.! In 1949 a similar col- 
loquy on this same subject took place 
between Senator Ives and Senator Taft 
during consideration of the Taft-Hart- 
ley Act.* There is no doubt but that 
these explanations in both instances 
could be used as evidence of con- 
gressional intent. 

In earlier cases the courts completely 
refused to consider legislative debates 
in determining congressional intent. 
Chief Justice Taney, in an 1845 opinion 
on the construction of the Compromise 
Tariff Act of 1833, Aldridge v. Wil- 
liams, 44 U. S. (3 How.) 9, 24 (1845) 
said: 


In expounding this law the judg- 
ment of the court cannot, in any de- 
gree, be influenced by the construction 
placed upon it by individual members 
of Congress in the debate which took 
place on its passage, nor by the mo- 
tives or reasons assigned by them for 
supporting or opposing amendments 





. 1. Conc. Recorp, page 14508, 86th Cong. Ist 
eSS. 

2. Conc. Recorp, page 8709, Part 7, Vol. 95. 
8lst Cong. Ist Sess. 
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that were offered. The law as it passed 
is the will of the majority of both 
houses, and the only mode in which 
that will is spoken is in the act itself; 
and we must gather their intention 
from the language there used, compar- 
ing it, when any ambiguity exists, with 
the laws upon the same subject, and 
looking, if necessary, to the public 
history of the times in which it was 
passed. 


This view was reiterated in United 
States v. Union Pacific R. R. Co., 91 
U. S. 72, 79 (1875), in which the Court 
held that the railway company was not 
obligated to pay interest prior to ma- 
turity on bonds issued by the United 
States under statutes enacted in 1862 
and amended in 1864. In reaching this 
conclusion, the Court said: 


In construing an Act of Congress, 
we are not at liberty to recur to the 
views of individual members in debate, 
nor to consider the motives which in- 
fluenced them to vote for or against 
its passage. The Act itself speaks the 
will of Congress, and this is to be 
ascertained from the language used... 


Gradually this strict interpretation 
gave way to more flexibility, and after 
1890, some opinions considered com- 
mittee reports to resolve ambiguities. 
There is still great reluctance, how- 
ever, to give weight to debates on the 
floor. This is evidenced by the Supreme 
Court opinion in United States v. 
Trans-Missouri Freight Association, 
166 U. S. 290, 316, 318-9 (1897), in 
which Justice Peckham discusses the 
effect of congressional debates upon 
the interpretation of statutes: 


It is also urged that the debates in 
Congress show beyond a doubt that 
the act as passed does not include 
railroads. .. 

There is...a general acquiescence 
in the doctrine that debates in Con- 
gress are not appropriate sources of 
information from which to discover 
the meaning of the language of a 
statute passed by that body. [Cases 
cited supra. | 


The reason is that it is impossible 
to determine with certainty what con- 
struction was put upon an act by the 
members of a legislative body that 
passed it by resorting to the speeches 
of individual members thereof. Those 
who did not speak may not have 
agreed with those who did; and those 
who spoke might differ from each 
other; the result being that the only 


proper way to construe a legislative 
act is from the language used in the 
act, and, upon occasion, by a resort 
to the history of the times when it was 
passed... 


Necessarily, however, courts have come 
to give consideration to statements of 
particular Senators and Congressmen 
who are in charge of the bills, and also 
to colloquies and other material out- 
side the language of the statute where 
doubt exists and construction is per- 
missible. 


Some extremely important decisions 
have turned directly on legislative de- 
bate involving a planned colloquy. A 
good example of such a decision was 
Duplex Printing Co. v. Deering, 254 
U. S. 443, 475 (1921). This case in- 
volved a boycott in New York by a 
machinists union to compel a manu- 
facturer to unionize its factory in Mich- 
igan. The Court of Appeals for the 
Second Circuit held that the Clayton 
Act forbade an injunction because it 
legalized “secondary boycotts”. That 
decision was reversed by the Supreme 
Court on the ground that the legisla- 
tive history of the Clayton Act showed 
that it was not the intention to legalize 
the “secondary boycott”. The Court 
referred directly to the following col- 
loquy which took place on the floor of 
the House between Congressman Webb, 
the.manager of the bill, and Congress- 
man Volstead :* 


Mr. Volstead. Would not this [Sec- 
tion 20 of the Clayton Act] also legalize 
the secondary boycott? ... 

Mr. Webb. Mr. Chairman, I do not 
think it legalizes a secondary boycott. 


* * * 


Mr. Volstead. ...Can there be any 
doubt this is intended, or does, in fact, 
legalize the secondary boycott? 

Mr. Webb. 1 will say frankly to my 
friend when this section was drawn it 
was drawn with the careful purpose 
not to legalize the secondary boycott, 
and we do not think it does. There may 
be a difference of opinion about it, 
but it is the opinion of the committee 
that it does not legalize the secondary 
boycott and is not intended to do so. 


* * * 


Mr. Webb. 


..-1 should vote for the 


amendment offered by the gentleman 
from Minnesota [Mr. Volstead] if I 
were not perfectly satisfied that it is 
taken care of in this section. The lan- 
guage the gentleman reads does not 
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authorize the secondary boycott, and 
he could not torture it into any such 
meaning. While it does authorize per- 
sons to cease to patronize the party to 
the dispute, and to recommend to 
others to cease to patronize that same 
party to the dispute, that is not a 
secondary boycott, and you cannot pos- 
sibly make it mean a secondary boy- 
cott... 


Nevertheless the Court of Appeals 
made it mean a secondary boycott, and 
it is quite possible that the Supreme 
Court could have interpreted it the 
same way had it not been for the above 
colloquy. The opinion of the Supreme 
Court includes the following: 


The majority of the circuit court of 
appeals, very properly treating the 
case as involving a secondary boycott, 
based the decision upon the view that 
it was the purpose of Sec. 20 to legalize 
the secondary boycott, “at least in so 
far as it rests on or consists of refusing 
to work for any one who deals with the 
principal offender.” Characterizing the 
section as “blindly drawn,” and con- 
ceding that the meaning attributed to 
it was broad, the court referred to the 
legislative history of the enactment as 
a warrant for the construction adopted. 
Let us consider this. 


By repeated decisions of this court 
it has come to be well established that 
the debates in Congress expressive of 
the views and motives of individual 
members are not a safe guide, and 
hence may not be resorted to, in ascer- 
taining the meaning and purpose of 
the law-making body... But reports 
of committees of House or Senate 
stand upon a more solid footing, and 
may be regarded as an exposition of 
the legislative intent in a case where 
otherwise the meaning of a statute is 
obscure... And this has been extended 
to include explanatory statements in 
the nature of a supplemental report 
made by the committee member in 
charge of a bill in course of passage... 


(Italics added.) 


In the case of the Clayton Act, the 
printed committee reports are not ex- 
plicit with respect to the meaning of 
the “ceasing to patronize” clause of 
what is now Sec. 20...the report was 
supplemented in this regard by the 
spokesman of the House committee 
(Mr. Webb), who kad the bill in 
charge when it was under considera- 
tion by the House. 





3. Conc. Recorp, pages 9652-9658, Vol. 51, 
Part 10, 63d Cong. 2d Sess. 
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Another such colloquy, also in the 
field of labor legislation, had a direct 
effect on a later decision by the 
National Labor Relations Board. Dur- 
ing a debate on the Senate floor in 
1949, Senator Pepper closely ques- 
tioned Senator Taft regarding the effect 
of a provision broadening the juris- 
diction of the NLRB which was con- 
tained in the Taft-Hartley Act. Senator 
Taft replied in positive language that 
under the Taft-Hartley law it way not 
the intention to broaden NLRB juris- 
diction under the circumstances de- 
scribed by Senator Pepper. In Hotel 
Employees Local No. 255 v. Leedom, 
147 F. Supp. 308-9 (1957), affirmed 
249 F. 2d 506 (1957), the District 
Court, in affirming the refusal of the 
NLRB to take jurisdiction, quoted the 
following statement of Senator Robert 


A. Taft on the floor of the Senate on 
August 30, 1949: 


...The Taft-Hartley law did not 
change in any way the language pro- 
viding for the jurisdiction of the Board, 
or the general definition of interstate 
commerce... It was not my intention 
in 1947, nor do I believe it was the 
intention of other members of the Com- 
mittee on Labor and Public Welfare, 
to broaden or extend the jurisdiction 
of the Board in that respect. In fact, 
I feel very strongly that it should not 
be done... A hotel performs its service 
within four walls. It ships nothing into 
commerce. It produces no goods for 
commerce. In my opinion the Act was 
never intended to cover the hotel in- 
dustry. [Quoted from St. Louis Hotel 
Association case, supra, at page 1390, 
citing Congressional Record, 81st Con- 
gress, First Session, pages 12,697 and 
12,698. } 


It is significant to note that this last 
colloquy occurred two years after the 


Taft-Hartley Act had been passed in 
1947. Despite this, the comments of 
the author of the bill in the Senate had 
the effect of determining congressional 
intent. 

One of the most recent colloquies 
that may bear upon the interpretation 
of a statute was that involving ad- 
vances to the Highway Trust Fund 
during the fiscal year ending June 30, 
1960. This colloquy took place on 
September 12, 1959, and in it Senator 
Holland, who was Chairman of the 
Appropriations Subcommittee on the 
Highway Bill, described his under- 
standing that advances made from the 
general fund of the Treasury to the 
Highway Trust Fund would be repaid. 

There is every reason to believe that 
we will have a continuing emphasis on 
such expressions of legislators during 
debate on the floors of Congress. 


$800,000 Ford Grant for Legal Clinics; 
Plans Outlined for Its Use 


A grant of $800,000 made to the 
National Legal Aid and Defender Asso- 
ciation by the Ford Foundation, an- 
nounced October 29 in New York, wiil 
be used over a seven-year period for 
expanded legal clinics and internship 
programs in selected law schools. 

William H. Avery, of Chicago, Pres- 
ident of the National Legal Aid and 
Defender Association, in making this 
announcement, said the law school 
projects will be designed to give broad 
educational experience in the public 
and social aspects of the law and of 
the lawyer’s role in society. Mr. Avery 
further explained that administration 
of the grant will be supervised by an 
advisory group, the Council on Legal 
Clinics, to be appointed by the Presi- 
dent of the National Legal Aid and 
Defender Association. The cooperation 
of the American Bar Association and 
the Association of American Law 
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Schools has been assured, Mr. Avery 
said. Orison S. Marden of New York, 
past president of the NLADA, will head 
the policy group which will have repre- 
sentatives from the organized Bar as 
well as legal educators. 

Mr. Avery emphasized that an im- 
portant objective is to enlarge the hori- 
zons of law students as to the public 
service responsibilities of the legal 
profession. It is contemplated that the 
program will include student participa- 
tion in legal aid clinics operated by law 
schools in cooperation with local bar 
associations and legal aid offices where 
they exist. 

Seminars and lectures emphasizing 
the lawyer’s obligations to his commu- 
nity and to his profession will probably 
be included in the program. Other clin- 
ical experience for students may be 
provided for research and service in 
defender and prosecutor offices, family 


and children’s courts and bar asso- 
ciation activities. Individual programs 
to fit local conditions and opportunities 
will be worked out in cooperation with 
participating law schools. 

Law schools interested in participat- 
ing in the program are invited to regis- 
ter their interest by letter to the Na- 
tional Legal Aid and Defender Associa- 
tion at its headquarters in the Ameri- 
can Bar Center, Chicago 37, Illinois. 
The grant will probably be limited to 
approximately twelve law schools. How- 
ever, it is hoped that the results will 
encourage these and many other law 
schools to adopt features of the pro- 
gram as a permanent part of their cur- 
ricula, Mr. Avery pointed out. A fur- 
ther announcement will be made fol- 
lowing organization of the National 
Council of Legal Clinics and the ap- 
pointment of a project administrator, 
Avery said. 
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The Changing Complexion of the “B” Reorganization 


By Burton W. Kanter, Chicago, Illinois 


The term “‘B’ reorganization” has 
long symbolized a particular trans- 
action—a voting stock for stock ex- 
change, without any cash or other 
property (“boot”) as part of the con- 
sideration, whereby the acquiring cor- 
poration obtains not less than 80 per 
cent of the voting stock and not less 
than 80 per cent of all the shares of any 
other classes of stock of the corporation 
being acquired. The tax result of the 
transaction has been that the gain re- 
alized on the exchange by each share- 
holder of the acquired corporation 
would not be recognized. Failure to 
consummate the particular transaction 
has meant there was a taxable exchange 
and that the entire gain realized would 
be recognized and, depending on the 
shareholder’s holding period for his 
stock, taxed as long term capital gain. 
These have been the only two alterna- 
tive tax results, and have depended 
solely on whether or not there was a 
qualified B reorganization. 

What it is that the B reorganization 
currently symbolizes, however, is 
changing—both the transaction and the 
tax results. The decisions of Grover D. 
Turnbow, 32 T.C. — No. 57 (1959), 
and Howard v. Commissioner, (7th Cir., 
1956) 238 F. 2d 933, reversing 24 T.C. 
792 (1955), have given the B reor- 
ganization under both the 1939 I.R.C. 
and the 1954 1.R.C. a new complexion,! 
and the Subchapter C Advisory Group 
recommendations on corporate distri- 
butions and adjustments now pending 
before Congress as H.R. 4459 would 
change further even this new look. 


Turnbow and Howard 
Decisions 

In Turnbow, taxpayer in 1952 ex- 
changed all of the stock of his com- 
pany for stock of a national dairy 
concern and in addition $3,000,000 in 
cash. The stock taxpayer received had 
a fair market value of $1,235,625, only 
some 29 per cent of the total considera- 
tion he received for his shares. The 
Commissioner determined that taxpay- 
er’s full gain on the exchange was to 
be recognized under 112(a) on the 
ground that the transaction did not 
qualify as a 112(b)(3) tax free ex- 
change since there was no B reorgani- 
zation as defined in 112(g) (1) (B), 
the exchange not being “solely for 
stock of the acquiring corporation”. 
The Tax Court, however, held that 112 
(c) (1) modifies not only the operative 
taxing provision of 112(b) (3) but also 
the definition provision of 112(g) (1) 
(B), so that despite the receipt by tax- 
payer of cash as well as stock, the 
transaction constituted a reorganization 
and taxpayer’s realized gain was to be 
recognized only to the extent of the 
cash (boot), a substantially lesser 
amount. 

The holding in Turnbow is the same 
as that of the Court of Appeals in 
Howard, reversing the Tax Court. In 
Howard, 80.19 per cent of the stock of 
one corporation was acquired from 


various stockholders in exchange for 
stock of another corporation. Addi- 
tional shares were acquired from other 
stockholders for cash. With one excep- 
tion, each stockholder received either 
all cash or all stock for his stock. The 


Court of Appeals agreed with the Tax 
Court that because of the cash pay- 
ment involved in the transaction the 
“solely” requirement of 112(g) (1) (B) 
was not met and the exchanges in- 
volved were not tax free under 112(b) 
(3). But the Court of Appeals never- 
theless rejected the Commissioner’s 
contention that “there must be a quali- 
fying reorganization within the mean- 
ing of §112(g) (1) (B) ... before $112 
(c) (1) can come into play”, and held 
that 112(c)(1) was applicable since 
“but for the cash received . . . the trans- 
action would have met the ‘solely’ 
requirement of §112(g)(1)(B) and 
fallen within the scope of §112(b) (3)”. 
Taxpayer, however, had received no 
boot and therefore none of his gain 
was recognized under 112(c) (1). 

The Court of Appeals in Howard, 
and now the Tax Court in Turnbow, 
thus have chosen to give effect to 112 
(c) (1) (356(a) (1), LR.C. 1954) over 
112(a), 1002 I.R.C. 1954). The Com- 
missioner considered that 112(c) (1) 
made it possible for boot to be received 
in the course of a reorganization with- 
out destroying qualification under the 
statute but that this leeway was not 
extended to a B reorganization. Turn- 
bow and Howard, on the other hand, 
considered 112(c)(1) applicable to 
permit boot in a B reorganization and 
thus ruled out any meaning for 112(a) 
wherever even a single share of quali- 
fied stock of an acquiring corporation 
is given by such corporation in an ex- 
change, since no amount of boot would 
appear to disqualify the reorganization. 
In such circumstances 112(a), which 
recognizes the full gain, can never 
apply, and the only gain recognized 





1. The statutory complex of the 1939 I.R.C. 
affecting the B reorg tion is not signifi- 
cantly dissimilar from that under the 1954 
I.R.C., and the issues of the Turnbow and 
Howard cases clearly arise under both. The 
general rule that gain realized on the exchange 
of property is i except as otherwise 
provided is set fo in 112(a) and 1002 re- 
spectively. However, no gain or loss is recog- 
nized under 112(b)(3) and 354(a)(1) if an 
exchange of stock or securities in a corporation 
a party to a reorganization, in pursuance of a 
plan of reorganization, is solely for stock or 
securities in such corporation or in another cor- 
poration a party to a reorganization. With only 
minor language differences 112(c) (1) and 356 
(a) (1) provide that if the exchange would 
have qualified under 112(b) (3) and 354 (a) (1) 
but for the receipt of cash or property (‘‘boot’’) 
other than the permissible stock or securities 
then the gain is not recognized in full under 
112(a) and 1002, but is recognized only in an 
amount not in excess of the boot. at con- 
stitutes a reorganization, pursuant to which an 
otherwise qualified exchange will be subject 
to the taxing rules of 112(b) (3) and 354(a) (1), 
or 112(c) and 356(a) is set forth in the defini- 
tion sections 112(g) and 368(a), the B reorgani- 
zation being covered in 112(g)(1)(B) and 
368 (a) (1) (B). 
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will be under 112(c) (1) limiting the 
amount to the boot, unless some court- 
engrafted “continuity of interest” rule 
such as exists for the statutory merger, 
is adopted, despite the fact that it was 
the necessity for any such rule which 
the 80 per cent rule under the B re- 
organization was thought to eliminate. 


Tax Court Reverses 
liself Without Review 

The Turnbow decision has the un- 
usual effect of reversing the Tax Court’s 
own final decision in Hubert E. Howard 
without benefit of court review, which 
is normally required of an opinion 
overruling a prior decision. Review is 
avoided by considering the 112(c) (1) 
issue “‘a question which was not 
reached” by the Tax Court in Howard, 
and by treating the earlier Board de- 
cision in Luther Bonham, 33 B.T.A. 
1100 (1936), as being in accord with 
the Court of Appeals’ view in Howard 
and controlling in Turnbow. 

But the Tax Court in Howard, on a 
motion for reconsideration, did con- 
sider, and by denying the motion rule 
on, the specific issue of the applicabil- 
ity of 112(c) (1). Briefs covering the 
point were even submitted by both 
respondent and petitioner, and when 
respondent suggested on appeal that 
the applicability of 112(c)(1) was 
not raised below by petitioner and that 
petitioner should not be allowed to 
raise the issue on appeal, the Court of 
Appeals said, “it appears that it was 
squarely raised in petitioners’ Motion 
for Reconsideration, to which respond- 
ent presented objections, and which 
was denied by the court”. 

The difficulty with the reliance on 
Bonham is that there the Board did 
not have before it the precise issue 
presented in Turnbow. The then ap- 
plicable definition of reorganization 
did not include the word “solely” and 
was simply the acquisition of at least 
a majority of the voting stock and at 
least a majority of the total number of 
shares of all classes of stock in an- 
other corporation. The Board held, 
that the transaction: involved having 
first qualified within the then definition 
of reorganization, the applicability of 
the taxing provision of 112(c) (1) was 
to be determined by whether or not 





1318 American Bar Association Journal 


the exchange, in pursuance of a re- 
organization, would have fallen within 
the tax free treatment rule of 112(b) 
(3) were it not for the receipt of cash 
as well as stock. The Board did not 
decide that the reorganization defini- 
tion and the operative taxing provision 
under 112(b) (3) are both modified by 
112(c)(1). This precise issue could 
not arise then because the presence of 
cash in Bonham was not considered to 
affect qualification of the transaction 
as a reorganization under the then 
definition.” 


1954 Code Supports 
Commissioner 

Substantial support for the Commis- 
sioner’s view in Turnbow is to be found 
in the reorganization definition provi- 
sions of the 1954 I.R.C. Both the B 
and C reorganization definitions are 
substantially the same under the 1939 
I.R.C. and the 1954 I.R.C. Yet 368(a) 
(2) under the 1954 I.R.C. provides a 
new rule to permit the allowable con- 
sideration in a C reorganization to in- 
clude some boot. Clearly Congress must 
have believed it necessary, because of 
the word “solely” in the C reorganiza- 
tion definition, to make special pro- 
vision to permit the receipt of some 
boot in a qualified C reorganization, 
and did not believe it sufficient to rely 
on 361(b) (applicable in the case of 
a C reorganization and essentially the 
same as 356(a) applicable in case of 
a B reorganization) to permit boot in 
the reorganization. Any argument to 
the effect that 368(a) (2) was intended 
only to limit the amount of boot per- 
missible in the C reorganization is not 
in accord with the legislative history 
of 368(a) (2), but more important, if 
true, means that 368(a)(2) would 








have been totally ineffective to do so 
under the Turnbow and Howard de- 
cisions, since the boot rule of 361(b) 
would presumably modify beth the 
taxing provision of 361(a) as well as 
the definition provision of 368(a) (1) 
(C) and consequently 368(a) (2). Con- 
gress appears therefore to have recog- 
nized the principle that the reorgani- 
zation definition first must be met in- 
dependent of the boot provision before 
the boot provision can become effective, 
otherwise it was certainly unnecessary 
to write 368(a) (2) into the Code. 

Taxpayer in Howard received only 
stock for his stock and no boot so none 
of his gain was recognized. Taxpayer 
in Turnbow, however, received both 
stock and cash for his stock, and his 
gain was recognized to the extent of 
the boot. Should the recognized gain 
be taxed as capital gain or as a divi- 
dend? This issue was not raised in 
Turnbow.* 

Under 112(c) (2) and 356(a) (2) a 
distribution, made in pursuance of a 
plan of reorganization and subject to 
the boot rule (112(c) (1) and 356(a) 
(1)), which has the effect of the dis- 
tribution of a dividend, is to be taxed 
to the recipient of boot as a dividend 
to the extent of available earnings and 
profits of the acquired corporation. 
The balance of any recognized gain is 
taxed as a capital gain. Ignoring the 
problem of whether there is an auto- 
matic dividend equivalence rule (Com- 
missioner V. Estate of Bedford, 325 
U. S. 283 (1945) ) or whether a case- 
by-case factual determination of the 
“effect” of the distribution is required 
for dividend treatment, it is clear that 
once boot is permitted in a B reorgani- 
zation recognized gain may be prop- 
erly taxable as a dividend.* 





2. If anything, the Board Opinion in Bonham 
might better have been construed in Turnbow 
to support the Commissioner rather than the 

titioner. The Board stated that the applicabil- 
ty of 112(c) (1) depended on 112(b) (3) and 
looked at the transaction before it as if the 
cash were omitted only to determine the 55 
plicability of 112(c) (1) in the light of 112(b) 
(3) and not in light of the reorganization defi- 
nition as well. e Board appears to have ac- 
cepted the view that in order to get to 112 
(b) (3) the exchange must have first qualified 
as a reorganization under the terms of the 
definition provision without consideration of 
any —— provision, a condition in fact met in 

onham. 


3. Turnbow reported his gain to the extent 
of the boot received as long-term capital gain. 
The Tax Court in sustaining taxpayer and en- 
tering a decision under Rule 50 does not imply 
that the gain should be treated otherwise. Also, 
there is no indication in the Court's report as 
to whether taxpayer's corporation had avail- 
able earnings and profits to support any divi- 
dend treatment. 


4. There may be a problem of statutory inter- 
poetesen under both 112(c) (2) and 356(a) (2) 
0 reach dividend treatment. Under 112(c) (2) 
and 356(a) (2) reference to earnings and profits 
is to “the” corporation, but which corporation 
—the acquiring or the acquired corporation? 
The boot received is part of the consideration 
ene passing from the acquiring corpora- 
ion; this is therefore ‘‘the” corporation phys- 
ically making the distribution which has the 
effect of a dividend. But it makes no sense for 
this to be “the” corporation since it is the ac- 
quired corporation from which the dividend 
bail out has occurred. This language difficulty 
sharply points up the logical difficulty in accept- 
ing the application of 112(c)(1) to a B re- 
organization. But if boot is to be permitted in 
a B reorganization, then it would seem that 
reliance on the clear Dg ose of the section and 
emphasis on the words “has the effect” will be 
sufficient to hold that regardless from which 
corporation the distribution physically takes 
place the effect is that of a distribution of a 
dividend from the acquired company. See Ross 
v. U. S. (Ct. Cl., 1959), 59-2 U.S.T.C. 19493. 
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Under 356(a) (1) the amount of the 
dividend is the fair market value of 
the boot (to the extent of available 
earnings and profits) in the case of 
both corporate and non-corporate 
shareholder recipients. With respect to 
the corporate shareholder recipient this 
is in contrast to a 301 dividend distri- 
bution of property in kind where the 
amount of the dividend under 301(b) 
(1) (B) is the lesser of the fair market 
value of the property distributed or 
the adjusted basis of the property dis- 
tributed in the hands of the distribut- 
ing corporation. But Reg. §1.356-1(d) 
specifically states that 301(b) (1) (B) 
and 301(d) (2) do not apply to a dis- 
tribution of property to a corporate 
shareholder if the distribution falls 
within the provisions of 356. 

For those who have expected capital 
gain on their cash or property receipt 
in a transaction not thought to qualify 
as a B reorganization, not only may 
the tax effect, as a result of Turnbow 
and Howard permitting boot in the B 
reorganization, be treatment of the 
cash or property receipt as a dividend, 
but worse yet a dividend to which the 
normal dividend relief provisions are 
not applicable. Corporate recipients of 
dividend distributions are normally 
entitled to an 85 per cent dividend 
received deduction under 243 and non- 
corporate recipients to a $50 exclusion 
from income plus a 4 per cent dividend 
received credit under 34 and 116. It 
has sometimes been assumed (see 
Mertens, Code Commentary §356(b) 
(1) that no distinction would exist 
in application of these dividend relief 
provisions between a normally declared 
dividend taxable under 301 and 316 
and any other form of taxable dividend 
distribution, e.g., under 333 or 356. 
But the Internal Revenue Service has 
recently ruled® that amounts treated as 
dividends under 356(a)(2) are not 
eligible for the credit, exclusion and 
deduction provided for by 34, 116 and 
243. This position is based on the lan- 
guage of Reg. §1.34-3 which refers only 
to “distributions of property defined 
as dividends by section 316”, and simi- 
larly the limited reference in Reg. 
$1.243-1 to only §$1.310-1 and 1.316-1. 
While arguments can certainly be urged 
that this difference in application of the 





dividend relief provisions should not 
properly exist,® it is clear that if as a 
result of Turnbow and Howard a divi- 
dend results it will have been better 
for the recipients of boot to have made 
a dividend distribution prior to the re- 
organization, an approach to the B 
reorganization type of transaction 
rarely, if ever, before considered by 
tax men. 


Advisory Group Proposals 

The Subchapter C Advisory Group 
proposals would reverse the rule of 
Turnbow and Howard, and also reverse 
the result in Turnbow, but leave the 
result in Howard unchanged. 

The Advisory Group proposes to 
reverse the rule of the Howard case 
(and now in effect the Turnbow case 
as well) by amending 356(a) “to make 
clear that it operates only in a trans- 
action which, independent of its pro- 
visions, qualifies as a reorganization 
under section 368...”, specifically by 
changing the introductory words of 
356(a)(1) to read: “If section 354 
would apply to an exchange made pur- 
suant to a plan of reorganization... 
but for the fact—”. The Group be- 
lieves that by this change in language, 
“the boot provision will be inapplicable 
unless the transaction would constitute 
a reorganization aside from the appli- 
cation of section 356”. 

The intention of the Advisory Group 
in this respect is abundantly clear, but 
query whether the proposed modifica- 
tion of statutory language standing by 
itself is clearly adequate to carry out 
this intention? While 356(a) (1) does 
not now, and 112(c) (1) did not, con- 
tain any phrase limiting the exchange 
referred to, to an exchange made “pur- 
suant to a plan of reorganization”, 
112(b) (3) and 354(a) both have pro- 
vided that the exchange to qualify 
must be “in pursuance of the plan of 
reorganization”, and phrases not sig- 
nificantly dissimilar have appeared in 
Reg. 118, §39.112(g)-4 (and its pred- 
ecessor Reg. 111, §29.112(g)-4) and in 
the opinion of the Board in the Bon- 
ham case, both sources of authority 
relied on by the Tax Court in Turnbow 
to reach the very conclusion the Ad- 
visory Group intends to reverse by 
incorporation of this language into 
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356(a) (1). It would seem therefore 
that perhaps other language should be 
adopted to bring about the Advisory 
Group’s intended change. 

The proposed change of the Howard 
rule would not change the result in 
Howard because of other changes in 
the reorganization provisions proposed 
by the Advisory Group. Under the 
Group’s proposals the B reorganization 
would be viewed from two levels, so 
that with respect to each individual 
shareholder of the acquired company 
there would be a B reorganization (1) 
if at least two thirds of the considera- 
tion he received for his stock is quali- 
fied stock of the acquiring corporation, 
the balance of the consideration may 
be cash or other property withoui de- 
stroying the B reorganization as to the 
particular shareholder, and (2) if the 
acquiring corporation has control of 
the acquired corporation immediately 
after the exchange or within six months 
thereafter. Because taxpayer in Howard 
received only stock in exchange for his 
stock, and the requisite control under 
the proposed reorganization definition 
was obtained by the acquiring com- 
pany there would be no change in the 
result in Howard. In Turnbow, how- 
ever the consideration taxpayer re- 
ceived for his shares consisted of more 
than two thirds cash rather than stock 
so there would be no B reorganization. 
The result in Turnbow therefore would 
be as determined by the Commissioner, 
taxation of the full gain realized as 
long term capital gain. 

Since the allowable consideration in 
a B reorganization under the Group’s 
proposals may consist of cash or other 
property, the boot problems which 
would have never arisen under the 
1939 and 1954 Codes except for the 
Turnbow and the Howard decisions, 
are as a consequence directly raised by 
the Group’s definition of a B reorgani- 
zation. Thus, the Group’s proposals 





5. See U. S. v. E. I. duPont de Nemours and 
Company (D.C. N.D. fll. October 2, 1959) at 
page 9, reflecting a letter ruling issued by I.R.S. 

uly 8, 1959. 

6. In particular, there is nothing in the lan- 
guage of the applicable Code provisions to 
support the Service position and there is some 
authority to the contrary. See, $7% Commis- 
sioner v. Forham Realty Corp. (2d Cir., 1935) 
75 F. 2d 268; John S. Woodard, 30 B.T.A. 1216 
(1934). But see Mertens Cope Commentary 
§243(a) (2), regarding a comparable problem 
raised if the opposite view is —— i.e., 
application of the 85 per cent dividend received 
deduction to the fair market value of the prop- 
erty distribution instead of only the adjusted 
a < the property in the hands of the dis- 

ributor. 
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also include a revision of the boot 
rule. The boot rule would no longer 
be related to gain realized on the ex- 
change. Instead, boot would be taxed 
apart from any gain realized as though 
it were a corporate distribution apart 
from the reorganization. The tax char- 
acter of the distribution would be de- 
termined on the basis of the treatment 
which in the circumstances would have 
been accorded such a distribution un- 
der 301, 302, 331 and 346 if made 
from the acquired company and there 
had been no reorganization. The pro- 
posed revision of 356(b) providing 
that the distribution can have the 
effect of a dividend, however, by 
specifically treating the dividend as such 
under 301, would seem to overrule the 
present Service position on the non- 
applicability of the dividend relief pro- 





visions of 34, 116 and 243 to a boot 
dividend. Also, the present rule that a 
corporate shareholder recipient of boot 
to be treated as a dividend in the case 
of a reorganization takes the boot into 
account at its fair market value would 
no longer be applicable; instead the 
301 rule with respect thereto would be 
in effect. 


Conclusion 

Corporations contemplating corpo- 
rate acquisitions for stock and cash 
today, as well as those which have 
engaged in such transactions, are in an 
area of uncertainty. The only safe rule 
to be guided by still is that a voting 
stock for stock exchange without boot 
will be tax free. The converse rule is 
no ionger certain. Once boot is in the 





picture with the Howard and Turnbow 
decisions on the books, the results in 
any situation could be variously: (1) 
full recognition of all gain as capital 
gain; (2) recognition of gain to the 
extent of boot as capital gain; (3) 
recognition of gain to the extent of 
boot as a dividend to the extent of 
available earnings and profits of the 
acquired company and capital gain to 
the extent of any excess; (4) recogni- 
tion and dividend treatment as under 
(3) but possibly with or possibly with- 
out the benefit of the dividend relief 
provisions. But all this is only for the 
short present, for consideration must 
now also be given to what will soon be 
the rules if the proposed legislation is 
passed in the form recommended by 


the Advisory Group. 


Notice by the Board of Elections 


The following 
elect a State Delegate for a three-year 
term beginning at the adjournment of 
the 1960 Annual Meeting and ending 
at the adjournment of the 1963 An- 
nual Meeting: 


jurisdictions — will 


Arizona Nebraska 
Connecticut New Jersey 
District of Columbia Oklahoma 


Illinois Puerto Rico 
Iowa South Carolina 
Maine South Dakota 
Michigan Texas 
Mississippi Washington 
Montana Wyoming 


A State Delegate will be elected in 
Massachusetts to fill the vacancy for 
the term ending at the adjournment 
of the 1962 Annual Meeting. 

A State Delegate will be elected in 
Rhode Island to fill the vacancy for 
the term ending at the adjournment 
of the 1961 Annual Meeting. 

Nominating petitions for all State 
Delegates to be elected in 1960 must 
be filed with the Board of Elections 
not later than April 1, 1960. Petitions 
received too late for publication in 
the April issue of the JouRNAL (dead- 
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line for receipt March 1) cannot be 
published prior to distribution of 
ballots, which will take place on or 
about April 11, 1960. 

Forms of nominating petitions may 
be obtained from the Headquarters of 
the American Bar Association, 1155 
East 60th Street, Chicago 37, Illinois. 
Nominating petitions must be received 
at the Headquarters of the Association 
before the close of business at 5:00 
p.M., April 1, 1960. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a State 
from which a State Delegate is to be 
elected in that year, may file with the 
Board of Elections, constituted as here- 
inafter provided, a signed petition 
(which may be in parts), nominating a 
candidate for the office of State Dele- 
gate for and from such state. 


Only signatures of members in good 
standing will be counted. A member 
who is in default in the payment of 
dues for six months is not a member 


in good standing. Each nominating 
petition must be accompanied by a 
typewritten list of the names and ad- 
dresses of the signers in the order in 
which they appear on the petition. 
Any member of the Association in 
good standing in a state where the 
election is being held is eligible to be 
a candidate. There is no limit to the 
number of candidates who may be 
nominated in any state and nomina- 
tions are made only on the initiative 
of the members themselves. While 
more than the required minimum of 
twenty-five names of members in good 
standing may appear on a nominating 
petition, special notice is hereby given 
that no more than twenty-five names 


of signers of any petition will be | 


published. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to be 
held within thirty days after the time 
for filing nominating petitions expires. 

Boarp OF ELECTIONS 
Walter V. Schaefer, Chairman 
Harold L. Reeve 
Robert B. Troutman 
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BAR ACTIVITIES 








Constant acceleration in pace and in- 
creasing breadth in scope have marked 
the development of the Continuing 
Legal Education Program in the State 
of Washington during the past few 
years, The major portion of the pro- 
gram is carried en under the joint 
sponsorship of the Washington State 
Bar Association and the University of 
Washington School of Law. At the 
present time one-day programs are 
presented by traveling teams of experts 
in four cities conveniently located 
throughout the state: Seattle, Olympia, 
Yakima and Spokane. During the 
1959-1960 season two of the programs 
will be devoted to consideration of the 
new rules of civil procedure which be- 
come effective in Washington on Janu- 
ary 1, 1960. “Municipal Law and Your 
Clients” is the title of another program, 
and the fourth is entitled, “Proof of 
Damages—Courtroom Presentation”. 
Annotated summaries of the speeches 
are mimeographed, bound and distrib- 
uted to those attending the programs. 

At each of the programs a luncheon 
speaker, frequently a University faculty 
member, discusses a non-technical sub- 
ject of broader vein but of special in- 
terest to lawyers. During the coming 
year luncheon speeches will include 
such subjects as “Law and Freedom”, 
discussed by a historian, “The Effect 
of Publicity upon Crime and Correc- 
tional Techniques”, discussed by a soci- 
ologist, “What a Lawyer Should Know 
About Investments”, discussed by a 
professor of finance, and “A Social 
Worker’s View of Domestic Relations 
and the Law”, discussed by a soci- 
ologist. 

Particularly well received have been 
those programs sponsored by the bar 
association and the law school which 
are devoted to medical problems. In 
lieu of the common discussion of both 
medical and legal problems in the liti- 
gation of cases involving particular 
types of injuries, these programs have 
been expositions of principles of gen- 


eral applicability and orientation. For 
example, in 1958 a series of eight lec- 
tures was presented, once in Seattle and 
once in Yakima, on “Basic Anatomy 
and Physiology for Lawyers”. In 1959 
a successor series of eight lectures was 
presented under the title, “Principles 
of Orthopaedics for Lawyers”. Next 
year a series of lectures will be pre- 
sented on neurology. The enthusiastic 
response of lawyers attending gives 
support to the assumption that lectures 
so organized have a greater and more 
permanent value than a mélange of 
medical and legal observations about 
particular and individual injuries. 

Plans for the future envisage the 
presentation of short specialized pro- 
grams in various subjects, such as 
water law, timber deeds, Indian affairs, 
etc. Also planned are programs of 
greater duration, perhaps for as long 
as two weeks, giving intensive instruc- 
tion to lawyers in residence at the 
University in problems such as those 
in the taxation field. 

Of course, the more traditional con- 
tinuing legal education activities are 
not neglected. At each annual meet- 
ing of the bar association a wide vari- 
ety of legal institutes are faithfully at- 
tended by the many lawyers registered. 
In addition, local bar associations are 
very active in presenting luncheon 
speakers on topics of current interest 
to lawyers and in organizing special 
practice programs for young lawyers. 


itn 
—_ 





The 6lst Annual Meeting of The 
Colorado Bar Association was held at 
the Broadmoor Hotel in Colorado 
Springs, October 15-17. Over six hun- 
dred lawyers registered for the meet- 
ing, making the attendance the largest 
for any annual meeting of the associ- 
ation, 

The highlight of the meeting was the 
program sponsored by the Negligence 
Law Section on “Cross Examination of 
Medical Witnesses in a Case Involving 


Trauma and Cerebral Stroke”. Partici- 
pating in this mock trial were Harry 
A. Gair and Emil Zola Berman, of 
New York City. 

Philip S. Habermann, Executive Di- 
rector of the State Bar of Wisconsin, 
spoke at one of the programs on “The 
Efficient Management of a Law Office”, 
and Kline D. Strong, of Salt Lake City, 
Utah, described the “Sans Copy Sys- 
tem”, a method of keeping time records. 

A portion of the program was de- 
voted to “The Legal Aspects of Alco- 
holism—Our No. 1 Social Problem”. 
Participating in the program were Jos- 
eph D. Lohman, Chicago; Judge John 
M. Murtagh, New York City; and 
Judge Ray Harrison, Des Moines, Iowa. 

The Mineral Law Section sponsored 
a program on “Can the American Min- 
eral Industry Survive?” while the Tax- 
ation Law Section program included on 
its program Martin Atlas, of Washing- 
ton, D. C., who spoke on “Tax Aspects 
of Real Estate Transactions”. Also on 
the program were Warren L. Jones, 
Jacksonville, Florida, who spoke to the 
University of Denver Law School alum- 
ni; Moses Lasky, San Francisco, who 
spoke to the University of Colorado 
Law School alumni; and Dr. Marvin 
Block, who spoke to the county judges 
on “Alcoholism in the Courts” 

Entertainment was provided at an 
evening show entitled “Lady Loverly’s 
Chattels” produced by the Law Club 
of Denver and directed by Jay W. 
Tracey, Jr., of the Denver Bar. At a 
luncheon on Saturday, the ladies were 
told “How To Live with a Lawyer” by 
Philip von Ammon, of Phoenix. Rob- 
ert J. Farley, Dean of the University of 
Mississippi School of Law, presented a 
very humorous talk at the banquet. 

American Bar Association President 
John D. Randall, of Cedar Rapids, 
Iowa, was the featured speaker at one 
of the luncheon meetings. His topic 
was “The American Lawyer: Craftsman 
of Legislation”. Other highlights in- 
cluded the presentation of the annual 
Award of Merit to James K. Groves, of 
Grand Junction, past President of The 
Colorado Bar Association and current 
member of the House of Delegates of 
the American Bar Association. Wil- 
liam R. Kelly, of Greeley, also a past 
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Raphael J. 


Moses 





President of The Colorado Bar Associa- 
tion, was presented with a fifty-year 
honorary life membership certificate. 

At the annual business meeting, the 
members of The Colorado Bar Associa- 
tion adopted a resolution establishing 
a “Lawyers Fidelity Fund” in Colo- 
rado. A committee will soon be ap- 
pointed to administer this fund and the 
plan will get underway January 1, 1960. 

New officers of The Colorado Bar 
Association elected at this meeting 
were: Raphael J. Moses, Alamosa, 
President; Samuel S. Sherman, Jr., 
of Denver, President-Elect; Louis G. 
Isaacson, of Denver, Senior Vice Pres- 
ident; and Richard H. Simon, of 
Englewood, Robert S. Gast, Jr., of 
Pueblo, and James H. Mosley, of Craig, 
Vice Presidents. Arch L. Metzner, Jr., 
and Dor ald S. Molen, of Denver, were 
re-appointed Treasurer and Executive 
Secretary, respectively. 


— <= 


Flavel A. 
Wright 





The Sixtieth Annual Meeting of the 
Nebraska State Bar Association had a 
total lawyer registration of 779. In 
addition thirty-two exhibitors registered 
and enough wives were in attendance 
to bring the total registration well 
abcve many previous meetings. 

In keeping with the 1959 objective 
of the Association, which was continu- 
ing legal education, all sections con- 
ducted programs designed to aid the 
lawyer in his practice. 

The highlight of the program of the 
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Section on Real Estate, Probate and 
Trust Law was the discussion of will 
and trust forms by William E. Murray, 
of the New York Bar. This was fol- 
lowed by reports of the several sub- 
committees of the Section. 

Speakers before the Section on 
Municipal and Public Corporations 
were Warren C. Johnson, of the Lin- 
coln Bar, and Harry S. Salter, attorney 
for the Department of Roads. 

The Section on Insurance Law de- 
voted its program to a discussion of 
practice and procedure under the 
Nebraska Workmen’s Compensation 
Act. Participants were Judge Albert 
Arms, of the Nebraska Workmen’s 
Compensation Court; A. W. Storms, 
of Holdrege; Kenneth Elson, of Grand 
Island, and John E. Dougherty, of 
York. 

The Section on Practice and Proce- 
dure had as its guest speaker James A. 
Dooley, of Chicago, whose topic was 
“Trial Tactics—How To Win the Ver- 
dict”. This was followed by a discus- 
sion of new legislation affecting proce- 
dure led by David Dow of the faculty 
of the University of Nebraska College 
of Law. 

The Section on Taxation devoted its 
program to a discussion of phases of 
the law affecting Nebraska property 
taxes. Speakers on this program were 
Homer Hamilton, Assistant Attorney 
General of Nebraska; Richard E. 
Hunter, of Hastings; Charles E. Old- 
father, of Lincoln; Edmund D. Mc- 
Eachen, of Omaha, and John C. Burke, 
Tax Attorney in the office of the County 
Attorney of Douglas County. 

Guest speaker at the Association 
luncheon was John D. Randall, of 
Cedar Rapids, lowa, President of the 
American Bar Association. His fellow 
Iowan, Carl F. Conway, of Osage, 
Iowa, President of The Iowa State Bar 
Association, was one of the most enter- 
taining speakers the Association has 
ever had to address the Annual Dinner. 

The meeting closed with the installa- 
tion of new officers. Flavel A. Wright, 
of Lincoln, is the newly elected Presi- 
dent. Thomas C. Quinlan, of Omaha, 
assumed the office of President-Elect 
and C. Russell Mattson, of Lincoln, was 
elected to serve a second term as 
Member at Large of the Executive 
Council. 





Tlus W. 


Davis 


The annual meeting of the Missouri 
Bar held in Kansas City, September 30- 
October 3, was the largest and most 
enthusiastically received of any meet- 
ing in the history of the State Bar, 
according to retiring Bar President 
Clarence O. Woolsey, of Springfield. 
Nearly 1500 lawyers and their wives 
attended. 

Ilus W. Davis, of Kansas City, was 
elected President to succeed Mr. Wool- 
sey. Fred E. Eppenberger, of St. Louis, 
was named Vice President, and Jackson 
A. Wright, of Mexico, was elected 
Secretary. Reappointed as Treasurer 
ex officio was Marion OQ. Spicer, of 
Jefferson City, Clerk of the Supreme 
Court. Wade F. Baker, of Jefferson 


City, is Executive Director. 


One of the highlights of the meeting 
was the Labor Law Institute which 
dealt with the new federal labor legis- 
lation. Joseph A. Jenkins, of the Na- 
tional Labor Relations Board, and 
Martin F. O’Donoghue, Chairman of 
the court-appointed monitors of the 
Teamsters Union, spoke on their ex- 
periences in those positions, 


An overflow audience attended the 
two-day Law Office Management In- 
stitute held in conjunction with the 
meeting. Lester Gross, of St. Louis, 
Chairman of the Economics of the Bar 
Committee, gave a full report on the 
1958 survey of lawyers’ incomes made 
by the Missouri Bar. Also on the pro- 
gram was Sanford Rafsky, a manage- 
ment consultant of S. J. Capelin Asso- 
ciates of New York, who reported on 
the results of their survey of the busi- 
ness practices of Missouri law offices, 
and presented recommendations for 
improving techniques of office manage- 
ment, billing and client relationship. 

Kline Strong, of Salt Lake City, dis- 
cussed the Sans Copy process of record 
keeping for law offices. 


John D. Randall, President of the 























American Bar Association, addressed 
the opening session, stressing the im- 
portance of continued legal education 
and the responsibilities of the Bar. 

President Woolsey reported on the 
progress of plans for establishing a 
continuing legal education program in 
Missouri, and on the need for a perma- 
nent headquarters for the Bar. 


Judge Walter L. Pope, of the United 
States Court of Appeals for the Ninth 
Circuit, San Francisco, gave the prin- 
cipal address at the Annual Dinner. 

Activities for the Wives of Missouri 
Lawyers included a luncheon fashion 
show for a capacity crowd of 320 and 
tours of the Truman Library and the 
Nelson Art Gallery. 

More than 100 persons attended the 
traditional Senior Counsellor’s Break- 
fast, honoring those who have practiced 
law for 50 years or who have reached 
the age of 75. 





Ellis L. 


Yatman 





The Rhode Island Bar Association 
held its Annual Meeting on Monday, 
October 5, at the Sheraton-Biltmore 
Hotel in Providence, Rhode Island. 


The one-day program began with the 
showing of a film, “A Visit to the 
Providence County Court House”’, 
which was produced for Law Day, 
1959, in cooperation with the Justices 
of the Rhode Island Supreme Court, 
the Justices of the Rhode Island Su- 
perior Court, the Rhode Island Bar 


Association and Station WPRO-TV, 
Providence. The film is to be used 
in connection with the Association’s 
Speakers’ Bureau. 

The business meeting followed with 
reports of committees which indicated 
an encouraging increase in Association 
activities in all fields. Projects, both 
new and continued, were discussed for 
the coming year. 

The Annual Dinner was attended by 
192 out of 830 members of the Asso- 
ciation. Retiring President William H. 
Edwards presided. Chief Justice Ray- 
mond S. Wilkins of the Supreme Judi- 
cial Court of Massachusetts was guest 
of honor and the principal speaker. 
Other distinguished guests were Chief 
Justice Francis B. Condon of the Rhode 
Island Supreme Court and Presiding 
Justice Louis W. Cappelli of the Rhode 
Island Superior Court and most of the 
Associate Justices of the two courts. 

Senator Theodore Francis Green, of 
the U. S. Senate, who celebrated his 
ninety-second birthday the day before 
the meeting, was hailed by the group. 
A similar round of applause greeted 
retired Probate Judge John C. Burke, 
formerly of the Probate Court of the 
City of Newport. As he took his place 
at the head table, it was noted by 
President Edwards that “Judge Burke 
had reached the rollicking age of 18 
months when Senator Green was born.” 

Elected as officers for the coming 
year were the following: President, 
Ellis L. Yatman; President-Elect, 
Sayles Gorham; Vice President, James 
H. Higgins, Jr.; Secretary, Julius C. 
Michaelson; Treasurer, Francis X. La- 
Members of the Executive 
Committee are Leo T. Connors, Chair- 


France. 


man, James C. Bulman, Edward L. 
Gnys, Jr., Roland E. Meunier and Vin- 
cent Pallozzi. All officers and members 
of the Executive Committee are from 
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Providence with the exception of Mr. 
Meunier, who is a member of the West 
Warwick Bar. 

In sending the account of this meet- 
ing to the JouRNAL, the ingenious 
Executive Secretary, Edward P. Smith, 
wrote: “Attached is a program of the 
meeting and a picture of Ellis L. 
Yatman, newly elected President. No 
picture was available—I snapped it 
this morning!” 





Rignal W. 
Baldwin 





Leonard L. 
Greif, Jr. 


Rignal W. Baldwin was installed as 
President of the Bar Association of 
Baltimore City at its annual dinner 
meeting at the Lord Baltimore Hotel 
in June. 

In his acceptance speech, Mr. Bald- 
win called for an enlargement of the 
public relations program, more em- 
phasis on the lawyers referral service 
to stimulate public recognition, a com- 
mittee to consider a client’s security 
fund, a merger of the local bar associ- 
ations including the Plaintiffs’ Bar 
Association, the Monumental Bar Asso- 
ciation and the Women’s Bar Associ- 
ation with the Baltimore City Bar 
Association, the appointment of an 
executive secretary and a permanent 
business headquarters, 


The other officers of the Association 
are First Vice President, Edwin J. 
Wolf; Second Vice President, Joseph 
G. Finnerty; Treasurer, F. Edward 
Wheeler; and Secretary, Edward A. 
Smith, 
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John W. 


Morgan 


Fabian Bachrach 


SECTION OF 
LABOR RELATIONS LAW 
At the annual meeting of the Section 
in Miami on August 24 and 25, a high- 
light was the report of the Section’s 
Committee on NLRB Practices and 
Procedure, presented by the Commit- 
tee’s Co-Chairmen, Plato E. Papps, of 
Washington, D. C., and Harry S. Ben- 
jamin, Jr., of Detroit, Michigan, which 
was highly critical of the National 
Labor Relations Board. The Commit- 
tee complained of the Board’s inaction 
in respect to the recommendations 
adopted by the House of Delegates in 
1958 for changes in the Board’s prac- 
tices and procedure which resulted 
from previous reports of the Section. 
The report recommended that there be 
no future meetings with the Board, but 
that instead the Association recom- 
mendations be submitted to the Senate 
and House Labor Committees. 
NLRB member, Joseph A. Jenkins, 
spoke at the Section meeting and sug- 
gested that the Section appoint a com- 
mittee to work with the Board on this 
specific problem. He also assured the 
Section that he would move for adop- 
tion of the Section’s recommendations, 
as approved by the House of Delegates, 
upon his return to Washington. After 
Mr. Jenkins’ speech, the Council voted 
to aceept the committee’s report but to 
defer action on the committee's recom- 
mendations until the mid-winter meet- 
ing of the Section’s Council. Section 
Chairman William J. Isaacson, of New 
York City, made it clear that the Sec- 
tion’s Council concurred fully in the 





criticisms leveled at the Board by the 
Committee. There was a sharp debate 
among Section members as to whether 
action should be deferred and the vote 
to defer action carried by two votes. 
Those supporting the motion for defer- 
ment made it clear that they believed 
the Board had not dealt fairly with the 
committee, but expressed a belief that 
it would do so as a result of Board 
member Jenkins’ assurances. 

Other reports at the Section meeting 
included that of the Committee on the 
Law of Government Employee Rela- 
tions presented by Chairman Ida Klaus, 
Labor Relations Consultant to the City 
of New York. This report contained 
case histories on the effect of collective 
bargaining in New York City, Cincin- 
nati, Philadelphia and Cleveland. The 
report on Federal Labor Standards 
Legislation submitted by the Commit- 
tee headed by David Ziskind, of Los 
Angeles, California, and Laurence I. 
Wood, of New York, New York, 
treated with proposed amendments to 
the Davis-Bacon Act, which requires 
payment of prevailing minimum wage 
rates on federally financed construc- 
tion projects. Professor Robert Koretz, 
of Syracuse, presented the report of 
the Committee on State Labor Legis- 
lation which was concerned principally 
with the problem of federal preemption 
in the field of labor relations. The 
Committee on the Development of the 
Law Under the National Labor Rela- 
tions Act submitted a 111-page report 
which the Section will publish as a 
monograph. Co-Chairmen of this Com- 
mittee were Professor Bernard D. 
Meltzer, of the University of Chicago, 
Bernard Dunau, of Washington, D. C., 
and Lawrence M. Kearns, of Boston, 
Massachusetts. 

Other reports were those of the Rail- 
way Labor Law Committee, of which 
Edward J. Hickey, of Washington, 
D. C., is Chairman, which concluded 
that the subject of amendments to the 
Railway Labor Act is worthy of study, 
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and the report of the Committee on 
Labor Arbitration headed by Arthur 
J. Goldberg, of Washington, D. C., and 
Robert Levitt, of New York, New York, 
which cited the increasingly important 
and constructive role of the legal pro- 
fession in labor arbitration and denied 
claims of non-lawyers that lawyers and 
the law have introduced excessive tech- 
nicality into the labor arbitration proc- 
ess. This latter charge of “creeping 
legalism” was examined at length and 
any charge that it is fostered in an 
improper sense by experienced practi- 
tioners in the labor relations field was 
found to be unwarranted. 

John W. Morgan, of Boston, was 
elected Chairman of the Section. In 
addition to the election of Mr. Morgan, 
Edwin Pearce, of Atlanta, Georgia, was 
elected Vice Chairman and Professor 
Paul R. Hays, of Columbia University 
Law School, was elected Secretary. He 
succeeds Professor Archibald Cex, of 
Harvard Law School, who served as 
Secretary of the Section for many 
years. L. N. D. Wells, Jr., of Dallas, 
Texas was elected Section Delegate to 
the House of Delegates, and members 
of the Council, in addition to the offi- 
cers and last retiring Chairman, in- 
clude the following: Morris P. Glushien, 
of New York, New York; John H. 
Morse, of New York, New York; 
Tracy H. Ferguson, of Syracuse, New 
York; Louis Sherman, of Washington, 
D. C.; Marion B. Plant, of San Fran- 
cisco, California; Thurlow B. Smoot, 
of Cleveland, Ohio; C. Paul Barker, of 
New Orleans, Louisiana; and Frank A. 
Constangy, of Atlanta, Georgia. 

The Section members were high in 
their praise of retiring Chairman, 
William J. Isaacson, of New York City, 
for the progress of the Section under 
his leadership. Mr. Isaacson has re- 
cently been appointed Deputy Indus- 
trial Commissioner of Labor in New 
York by Governor Nelson D. Rocke- 
feller. 

A. H. Raskin, labor correspondent 
for the New York Times, was guest 
speaker at the Section luncheon and 
gave a timely and highly interesting 
talk on the steel strike. George Mosko- 
witz, Chairman of the New York State 
Board of Mediation, explained the 
functions of that board, and Saul Cor- 
bin, Assistant Counsel to Governor 
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Rockefeller, analyzed the recent New 
York Labor and Management Im- 
proper Practices Act. 


SECTION OF 
MUNICIPAL LAW 


The committees of the Municipal 
Law Section are already at work for 
the current year. In order that the 
committees might start immediately, 
the council decided last summer that 
committee appointments would be re- 
affirmed for the coming year and that 
further requests for committee appoint- 
ments would hereafter be made in the 
spring for the following year. 

A new committee, called Junior Bar 
Conference Committee, was created at 
the Miami meeting, and the two com- 
mittees, Municipal Housing and Urban 
Renewal, were combined. 

Frank M. Covey, Jr., of Chicago, 
has been appointed chairman of the 
Junior Bar Conference Committee. 
Members of the committee are mem- 
bers of both Sections. The purpose of 
the committee is to increase the interest 
of the younger lawyers in the work of 
both Sections and to make sure that 
the viewpoints of the younger lawyers 
are presented in the Municipal Law 
Section Meetings. 

An important change in the commit- 
tee structure was the creation of a 
new Committee on Legal Affairs of 
Smaller Cities in place of the Commit- 
tee on Problems of Non-Metropolitan 
Municipalities. Tom E. Davis, City 
Attorney of Willmar, Minnesota, has 
undertaken the chairmanship of the 
committee, and is getting in touch with 
other city attorneys to focus attention 
on their special problems. 

Professor W. Thomas Mallison, of 
George Washington University, will 
be chairman of the Law School Co- 
operation Committee; Thomas A. 
Masterson, Deputy City Solicitor of 
Philadelphia, will be chairman of the 
Municipal Tort Liability Committee; 
Donald S. Frey, of Evanston, Illinois, 
will be chairman of the Rights of the 
Individual under Local Government 
Committee; and Morris Miller, of 
Washington, D. C., will be chairman 
of the combined Commitiee on Housing 
Law and Regulations and Urban 
Renewal. 





SECTION OF 
FAMILY LAW 


Inspired by the enthusiasm generated 
by the Miami Beach session, the new 
Section of Family Law, under the 
leadership of iis new chairman, Clar- 
ence Kolwyck, of Chattanooga, has 
embarked on its varied program in 
many areas of family law. 


These are some of the committees 
now operating and their chairmen: 
Adoption—Orpha A. Merrill, Norman, 
Oklahoma; Custody—Carl F. Ingra- 
ham, Birmingham, Michigan; The 
Judge—Theodore B. Knudson, Minne- 
apolis, Minnesota; Juvenile Law and 
Procedure—Frank W. Nicholas, Day- 
ton, Ohio; The Practicing Lawyer— 
Aaron L. Tilton, Milwaukee, Wiscon- 
sin; Marriage Law—Morris S. Plos- 
cowe, New York, New York; Maitri- 
monial Actions—Stanton L. Ehrlich, 
Chicago, Illinois; Membership—How- 
ard C. Bregel, Baltimore, Maryland; 
Paternity—Fred T. Hansen, McCook, 
Nebraska; Public Relations—Jacob T. 
Zukerman, New York, New York; 
Scope and Program—Paul W. Alexan- 
der, Toledo, Ohio; Support—John 
Alexander, Washington, D. C. 


It is hoped that these committees, in 
which over 300 members are already 
active, will help to develop the Section’s 
program which is directed toward the 
achievement of its purpose, as stated in 
its By-Laws: “To promote the objects 
of the American Bar Association by 
improving the administration of justice 
in the field of family law by study, 
conferences, publication of reports and 
articles with respect to both legislation 
and administration in all matters con- 
nected therewith.” 


Among the immediate goals of the 
Section are these: (1) Establishment 
of a Family Law Research Center at 
the American Bar Center; (2) Studies 
of the use of family courts as a medium 
of more effective conciliation; (3) 
Further discussion of the non-adversary 
approach; (4) Developing closer rela- 
tionships with other professions in 
dealing with all phases of family law; 
and (5) Encouraging establishment of 
state bar committees on family law. 

Certainly these activities should be 
of interest to many more hundreds 
of Association members who may 
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wish to join the Section and to par- 
ticipate in the work of one of its com- 
mittees. Those so interested are urged 
to write the Section’s Secretary, Pro- 
fessor John S. Bradway, 1729 Fifth 
Ave., San Diego, California. 





Samuel B. 





Stewart 
Gabriel Moulin 
SECTION OF 
CORPORATION, BANKING 


AND BUSINESS LAW 


The November issue of The Business 
Lawyer, published by the Section of 
Corporation, Banking and _ Business 
Law and edited this year by Samuel 
B. Stewart, of San Francisco, will be 
of interest not only to Section members 
who receive the publication as one of 
the benefits of Section membership, 
but also to business lawyers generally, 
for the reports of the Section’s pro- 
ceedings at the Annual Meeting and 
for its other timely articles. 


Dr. Raymond J. Saulnier, Chairman 
of President Eisenhower’s Council of 
Economic Advisers, addressed the meet- 
ing of the Section members at the 
Annual Meeting on the subject of 
“Achieving Price Stability as a Basis 
for Economic Growth in a Free Soci- 
ety”. This is not only a brilliant an- 
alysis of a contemporary problem of 
first rank, but also a declaration of 
national policy. The text appears in 
the issue and is already the object of 
special interest and requests on the part 
of numerous company executives who 
are aware of its availability in The 
Business Lawyer. 


Of interest especially to banking and 
savings and loan association lawyers 
are the article by William C. Prather 
on “Savings Accounts in Savings and 
Loan Associations” and two speeches, 
one by Thomas H. Creighton, Jr., on 
“1959 Legislation Affecting Savings 
and Loan Associations”, and the other 
by Bryce Curry on “Basic Factors 
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Affecting Federal Home Loan Bank 
Board Decisions”, both delivered at 
the meeting of the Section’s Commit- 
tee on Savings and Loan Associations 
at the Annual Meeting. 

The business lawyer will be interested 
in the authoritative exposition of the 
Robinson-Patman Act and the need for 
uniform laws of arbitration in articles 
by William W. Owens and Alfred B. 
Carb, respectively. In the area of 
securities regulation, Malcolm Fooshee 
and Edward F. McCabe have contrib- 
uted an article on “Private Placements 
—Resale of Securities: The Crowell 
Collier Case”. The panel discussion at 
the Annual Meeting on “Developments 
in Federal Regulation of Securities”, 
arranged by the Committee on Federal 
Regulation of Securities under the 
Chairmanship of Arthur H. Dean, is 
reported in full. Also appearing in the 
November issue is the panel discussion 
on “The Role of the Corporation in 
Public Affairs” conducted by corporate 
counsel William T. Gossett, Vice Presi- 


dent and General Counsel of the Ford 
Motor Company; Harold C. Lumb, 
Vice President in Charge of Legal and 
Public Affairs, Republic Steel Corpora- 
tion; and Laurence I. Wood, Labor 
and Government Relations Counsel, 
General Electric Company. 

The timely subject of federal liens 
was developed with particular regard 
to the “Dangers Under Recent Federal 
Tax Lien Decisions—The Urgent Need 
To Enact Pending Federal Legislation 
To Protect Third Parties”. The panel 
discussion has been summarized by 
John J. Creedon, who acted as modera- 
tor of the panel. 

Of vital interest to all business law- 
yers are the addresses constituting the 
panel discussion on “Changes in Our 
Economy, Institutions and Human Re- 
lationships Likely To Be Brought About 
During the Next Decade by the Scien- 
tific Breakthroughs Now Occurring”, 
in which Lt. Gen. Bernard Schriever, 
Commander of the Air Research and 
Development Command, United States 





Air Force; Dr. Homer Joseph Stewart, 
Director of the Office of Program Plan- 
ning and Evaluation of the National 
Aeronautics and Space Administra- 
tion; and Dr. Burton F. Miller, Vice 
President for Advanced Systems Plan- 
ning of Thompson Ramo Wooldridge, 
Inc., participated. 

The “Editor’s Bulletin”, a new fea- 
ture of The Business Lawyer, is in- 
augurated with a discussion of the new 
California ruling as to cumulative vot- 
ing in foreign corporations which de- 
liver their securities in that state, even 
by way of stock dividend. From time 
to time as events occur of outstanding 
interest to the business lawyer, they 
will be similarly noticed by an editorial 
bulletin, without awaitine the prepara- 
tion of a formal article. In this in- 
stance it is expected that formal articles, 
one by the Securities Administrator 
and the other by a practicing lawyer, 
will appear in the January issue of 
The Business Lawyer. 





Instructions: 





1960 Ross Essay Contest Conducted by the 
AMERICAN BAR ASSOCIATION 


Pursuant to the terms of the bequest of Judge Erskine M. Ross, deceased 


INFORMATION FOR CONTESTANTS 


Time When Essay Must Be Submitted: On or before April 1, 1960. 
Amount of Prize: Three Thousand Dollars. 


Subject To Be Discussed: 


“WHAT NEW AND IMPROVED. METHODS OF ADMINISTRATIVE SUPER- 
VISION WOULD AID IN REDUCING DELAY AND CONGESTION IN TRIAL 


COURTS?” 

e 
Eligibility: 

The contest will be open to all members of the Association in good standing, including new 
members elected prior to March 1, 1960 (except previous winners, members of the Board of 


Governors, officers and employees of the Association), who have paid their annual dues to the 
Association for the current fiscal year in which the essay is to be submitted. 

No essay will be accepted unless prepared for this contest and not previously published. Each 
entryman will be required to assign to the Association all right, title and interest in the essay submitted. 


All necessary instructions and complete information with respect to number of words, number of 
copies, footnotes, citations, and means of identification, may be secured upon request to the 


ROSS ESSAY CONTEST 
AMERICAN BAR ASSOCIATION 
1155 East Sixtieth Street 





Chicago 37, Illinois 
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OUR YOUNGER LAWYERS 


Kenneth J. Burns, Jr., Chicago, Illinois, Secretary, Supervisor of Publications; 
Elizabeth Elward, Washington, D.C., Editor; 
Charlotte P. Murphy, Washington, D.C., Associate Editor 











Committee Assignments— 
1959-1960 

Chairman Gibson Gayle, of Houston, 
Texas, met with other Conference 
officers and directors in Washington, 
D. C., on October 9-10, 1959, and made 
the following announcements respect- 
ing Conference committee activities for 
1959-1960: 

The Affiliation Committee, William 
R. Cogar, Richmond, Virginia, Chair- 
man, will continue its contacts with 
young lawyer units with which it has 
been working over the past year in an 
effort to promote affiliation, with par- 
ticular attention this year to state as 
compared with local young lawyer 
units. Assignments of particular ofh- 
cers, directors and members of the 
Council have been made to assist the 
committee with the particular states as 
one way to maintain and increase con- 
tact without necessitating any increase 
in the committee’s budget. 

The Continuing Legal Education 
Committee, Wallace D. Riley, Detroit, 
Michigan, Chairman, will concentrate 
particularly on practical education of 
newly admitted lawyers and encourage 
programs to this end by state and local 
groups. It will also encourage younger 
lawyers as participants in programs for 
younger lawyers, and the subject of 
professional ethics and _ responsibility 
as an additional topic for educational 
panels, 

The Cooperation with ABA Sections 
and ALSA Committee, R. Harvey 
Chappell, Richmond, Virginia, and 
John C. McNulty, Minneapolis, Minne- 
sota, Co-Chairmen, will continue to 
work with other Association Sections 
to promote increased participation by 
and opportunity for younger lawyers. 
\ll Section chairmen will be invited to 
attend the Conference’s midyear Coun- 


cil meeting at their convenience, where 
they will be introduced to the Council 
and asked to comment briefly on their 


Sections, if they desire. Direct liaison 
between the Conference and other 
Sections has been discussed and it 
is hoped that the committee will be 
able to establish some such liaison 
with every Section of the Association 
either by way of having a particular 
individual on the Executive Committee 
of each Section designated as such or 
by way of having a younger lawyer 
active in the Section who will take the 
responsibility of working for increased 
participation by interested and able 
younger lawyers. 

The Legal Aid Committee, J. Rex 
Farrior, Jr., Tampa, Florida, Chair- 
man, will continue its cooperation with 


the Legislation Committee in support 
of compensation for assigned counsel 
legislation. 

The Legislation Committee, Edwin R. 
Schneider, Jr., Washington, D. C., 
Chairman, will continue its efforts in 
support of Smathers-Morton-Keogh- 
Simpson legislation and compensation 
for assigned counsel legislation, the 
latter with the assistance of the Legal 
Aid Committee. This committee will 
also review other federal legislation 
of interest to young lawyers, and make 
suggestions with respect thereto at the 
Midyear Meeting. 

The Medico-Legal Committee, John 
C. Shepherd, St. Louis, Missouri, Chair- 
man, will compile helpful information 
regarding bibliographies or other writ- 
ten materials in this field. These ma- 
terials will be made available to young 
lawyers generally through Junior Bar 
Conference publications. In addition, 
the committee will continue its presen- 
tation of programs or panels in this 
field. 

The Membership Committee, Paul L. 








Junior Bar Conference Chairman Gibson Gayle, of Houston, Texas, pre- 
sented the Conference’s Award of Achievement on October 9 to the Junior 
Bar Section of the District of Columbia Bar Association for its outstanding 
activities during the Conference year 1958-1959. The District of Columbia 
Junior Section was proclaimed Junior Bar of the year in a competition 
including all cities with population in excess of 500,000. James R. Stoner, 
chairman of the group during the period covered by the award, received 
the award from Chairman Gayle. Walter F. Sheble is the present chairman 
of the District of Columbia Junior Bar Section. 
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Jaffe, Philadelphia, Pennsylvania, 
Chairman, will continue its work in 
the promotion of admission ceremonies, 
particularly in areas of the country 
which as yet have not been fruitful for 
Association memberships. A brochure 
on membership is in preparation. 

The Military Services Committee, 
J. Parker Connor, Washington, D. C., 
Chairman, will continue its efforts to 
increase Association membership by 
military personnel attending the JAG 
school at Charlottesville, Virginia. The 
committee is also interested in federal 
legislation for incentive pay for mili- 
tary lawyers. The committee’s program 
regarding credit for service time to- 
wards state bar admission requirements 
has been favorably received by the 
Association’s Committee on Lawyers 
in the Armed Forces. 

The Pre-Law Orientation Committee, 
John W. Barnett, New Haven, Con- 
necticut, and John R. Barsanti, Jr., St. 
Louis, Missouri, Co-Chairmen, will con- 
clude the pilot projects in the cities of 
Detroit, Fort Worth and Los Angeles, 
and others to be designated in Con- 
necticut and Florida, whereby high 
school pre-law counseling as well as 
tours of law offices and courts by high 
school students will be organized and 
operated. 

The Projects Committee, George 
Roumell, Jr., Detroit, Michigan, and K. 
Hayes Callicutt, Jackson, Mississippi, 
Co-Chairmen, will continue and enlarge 
upon project information to be dis- 
seminated to young lawyer groups by 
means of Junior Bar Conference pub- 
lications. This will include the enlarge- 
ment of the Projects Handbook, as 
well as write-ups of particular projects 
from time to time during the year. 
Since the materials included in the 
Junior Bar Bulletin generally pertain 
to project information, this committee 
may be given editorial responsibility 
for the preparation of the Bulletin 
during the year, subject to the super- 
vision of the officer in charge of pub- 
lications. 

The Public Relations Committee, 
John S. Rendleman, Carbondale, IlIli- 
nois, Chairman, will concentrate on the 
following: (1) The Law Day, U.S.A. 
program to be carried out jointly with 
the United States Junior Chamber of 
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Commerce. The goal is to have every 
young lawyer group around the coun- 
try jointly participating with the local 
junior chamber in some Law Day pro- 
gram or ceremony. Such arrangements 
will have to be made initially between 
the Conference state chairman and the 
presidents of the various state junior 
chambers. (2) Increase preparation 
and circulation of news releases con- 
taining publicity about Conference ac- 
tivities and personnel. (3) Preparation 
of a list of program materials available 
to young lawyer groups. This would 
include films about the legal profession, 
and may perhaps be extended to a list 
of speakers on particular topics. 

Publications: Kenneth J. Burns, Jr., 
Chicago, Illinois, J.B.C. secretary, in 
charge. The publications for this year 
will be substantially the same as last 
year. An additional issue of The Young 
Lawyer will be published in the fall or 
early winter in the event that the 
Government Lawyer Placement Service 
is in effect by that time. Frank C. 
Jones, Macon, Georgia, is the editor 
of the 1960 JBC Report. 

Annual Meeting: Edward F. McKie, 
Jr., and John E. Nolan, jr., both of 
Washington, D. C., are Co-Chairmen 
of this committee for the 1960 meeting 
and will work with James R. Stoner, 
Junior Bar Conference director, and 
Walter F. Sheble, Chairman of the 
District of Columbia Junior Bar, also 
both of Washington. It is hoped that 
the Shoreham will be available as Con- 
ference headquarters. The committee 
has made tentative plans for various 
social functions and tours. These will 
be announced as they are completed 
during the year. It is expected that 
top-flight speakers will appear on the 
annual meeting program. An effort will 
be made to obtain outstanding lawyers 
in government, industry, and private 
practice in addition to representative 
young lawyers of Great Britain. 

Midyear Meeting: The meeting will 
be held this year on Saturday and 
Sunday, February 20 and 21, 1960, at 
the Edgewater Beach Hotel in Chicago. 
In conformity with the purpose of the 
Midyear Meeting as a business meet- 
ing, J.B.C. activities will include, in 
addition to its own business meetings, 
emphasis upon the Association, how it 
works, its policies and objectives. Ross 











L. Malone, past President of the Asso- 
ciation, will be the luncheon speaker 
on Saturday at which time he will be 
asked to talk about the Association 
from a practical standpoint, and Egbert 
L. Haywood, the member of the Board 
of Governors assigned as liaison repre- 
sentative to the Conference, will be in- 
troduced and his assistance and infor- 
mation solicited. The Junior Bar Con- 
ference Section Delegate to the House 
of Delegates, Kirk McAlpin, will also 
report. The schedule of events at the 
Midyear Meeting will be announced 
when it is finished later this year. 

The Regional Meetings Committee, 
Payne H. Ratner, Jr.,. Wichita,..Kansas, 
Chairman, will concentrate on increas- 
ing Conference participation in regional 
meetings. The main problem is the un- 
availability of time on the program for 
Conference activities, which is the di- 
rect result of the small attendance of 
Conference members at regional meet- 
ings. The Regional Meetings Commit- 
tee will work closely with the Associa- 
tion’s Regional Meetings Committee. 

The Client’s Security Fund Commit- 
tee, Richard F. Alden, Los Angeles, 
California, and Stanley H. Siegel, 
Lewiston, Pennsylvania, Co-Chairmen, 
will cooperate with the Association’s 
committee on this subject and will en- 
courage the establishment of security 
fund committees by state and loeal 
young lawyer groups, in order to con- 
sider this plan and all its aspects, and 
to make reports to senior associations. 

The Status of the Young Lawyer in 
Government Committee, Edwia S. 
Rockefeller III, Washington, D. C., 
Chairman, is planning the development 
of a service to assist young lawyers 
seeking employment with government 
agencies. The committee is available to 
assist young lawyer groups in obtain- 
ing program speakers from the ranks 
of government lawyers. 

The Committee on Survey of Statutes 
and Rules Regulating Attorneys’ Fees, 
Cullen Smith, Waco, Texas, Chairman, 
will complete its survey, now about 
half finished. 

The Traffic Courts Committee, Her- 
bert D. Sledd, Lexington, Kentucky, 
and Prentice H. Marshall, Chicago, 
Illinois, Co-Chairmen, will continue 
Junior Bar Conference co-operation 
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with the Association’s Standing Com- 
mittee on the Traffic Court Program to 
promote visitor-viclator programs in 
those cities interested. This committee 
will also consider youth court projects, 
such as that now in effect in Kansas 
City which was described at the meet- 
ing by Lewis A. Dysart, as well as the 
preparation of a pamphlet or brochure 
on traffic court projects which have 
been in effect in various areas through- 
out the country, in addition to the 
visitor-violator program, 


The Unauthorized Practice of Law 
Committee, James R. Sweeney, Chicago, 
Illinois, Chairman, will continue its 
concentration on interesting law schools 
in presenting programs on this subject, 
and will work for the establishment of 
state and local unauthorized practice 
of law committees. 


The World Peace Through Law Com- 
mittee, Lewis A. Dysart, Kansas City, 
has presented 
ideas as to what the Conference can 
do in this field to assist the Associa- 
tion’s committee on this subject. The 
primary purpose of this activity is to 
study the feasibility of a world confer- 
ence of lawyers “‘to consider and 
recommend means of developing and 


Missouri, Chairman, 


strengthening, within and among na- 
tions, legal concepts, standards, and 
institutions which will contribute, 
through facilitating the expansion of a 
flow of international investment and 
trade and otherwise, to the economic 
growth of such nations and which will 
facilitate peaceful settlement of disputes 


Books for Lawyers 
(Continued from page 1303) 


man’s loophole is another man’s 
equity”. 

The symposium is not intended to be 
a detailed study of the effect of par- 
ticular tax provisions on the economy 
as a whole, as was the Effects of Taxa- 
‘ion series prepared by Harvard. Uni- 
versity Graduate School of Business 
Administration some years ago. Nor 
does the study hold much technical 


interest for the individual tax practi- 


within and among nations”. Five re- 
gional meetings have already been held 
to consult with state bar association 
heads and other leading lawyers, the 
consensus of which has been that a 
world. conference should be held, pre- 
ceded by international regional meet- 
ings of lawyers. The Conference will 
concentrate. at this time on the edu- 
cation of American lawyers as to what 
is involved in attaining world peace 
through law, with some attention upon 
how to determine what young lawyers 
of other nations think and will do 
about this subject. The committee is to 
work on the establishment of world 
peace through law committees by 
younger lawyer sections and groups, as 
well as by bar associations generally, 
on speaker arrangements for profes- 
sional audiences, such as bar associa- 
tion and law school programs, and the 
preparation of a brochure which spells 
out the substance and aims of the pro- 
grams and how they are to be accom- 
plished. The committee is also to con- 
sider how contacts may be set up with 
young lawyers of other nations. 

The Conference Assembly: Peter H. 
Beer, New Orleans, Louisiana, Speaker, 
and George B. Raup, Springfield, Ohio, 
Clerk. The speaker and clerk will work 
with the Annual Meeting Committee to 
advance the Assembly as the forum not 
only for the determination of Confer- 
ence policy but also for the expression 
of the views of younger lawyers on 
matters of concern or interest to the 
profession. 

The Award of Achievement Commit- 


tioner who is already familiar with 
most of the provisions discussed herein. 

The symposium is interesting, how- 
ever, in that it re-emphasizes how each 
group has developed a vested interest 
in tax rules that benefit it, and the 
consequent difficulty of objectively re- 
shaping tax policy. From that stand- 
point it is to be pitied that a more 
representative group of speakers was 
not obtained. Most of the speakers 
were tax lawyers and accountants, who 
have a strong bias towards tax reduc- 
tion for their clients. Unfortunately, it 


Our Younger Lawyers 


tee, Lewis H. Hill 111, Tampa, Florida, 
Chairman, will continue to supervise 
and execute the Conference awards 
competition. 

The By-laws and Rules Committee, 
Wayne Millsap, St. Louis, Missouri, 
Chairman, is to make suggestions for 
improvement in Conference by-laws 
and Conference Assembly rules of 
procedure, 


This year, the Inter-American Bar 
Committee and the Liaison with Cana- 
dian Junior Bar Committee will be 
chairmanned by Robert C. Ward, 
Miami, Florida, and Robert H. Geffs, 
Janesville, Wisconsin, respectively. 
Robert T. Thompson, Atlanta, Georgia, 
is in charge of the State Presidents’ 
Reception at the 1960 annual meeting. 


Conference Officers Attend 
Section Chairmen Meeting 

Chairman Gayle, Vice Chairman 
William Reece Smith, Jr., Tampa, 
Florida, and Secretary Kenneth J. 
Burns, Jr., Chicago, Illinois, attended 
the meeting of Section Chairmen in 
Chicago, on October 31, 1959. Presi- 
dent-Elect Whitney North Seymour 
presided. at a general discussion of the 
plans and problems of the eighteen 
Sections of the Association, 


Secretary Burns and John S. Rendle- 
man, Carbondale, Illinois, Chairman of 
the Public Relations Committee, repre- 
sented the JBC at the National Con- 
ference on Judicial Selection and Court 
Administration at the Edgewater Beach 
Hotel in Chicago on November 22-24. 


is difficult to find more objective minds 
able to discuss such a technical subject 
objectively. To the person who is not 
familiar with our tax laws, who might 
have naively assumed that every dollar 
of income stands on the same tax foot- 
ing, the brief review afforded by this 
symposium might come as a revelation. 
But most of this is familiar territory 
to any one who has any professional 
experience in tax analysis. 


THEODORE BERGER 


Chicago, Hlinois 
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Law SCHOOL LIFE: The reason 
why the parent of a law school student 
should subscribe to his son’s law school 
newspaper is obvious to anyone who 
reads them. Only in this way can you 
discover what your son is doing in 
those few hours he condescends to tell 
yca he is not “hitting the books”. Take 
the Harvard Law Record “America’s 
Oldest Law School Newspaper” (single 
copy twenty cents; two dollars per 
term or four dollars per year; 23 
Everett St., Cambridge 38, Mass.). 
The parent who received it last year 
was told of the visit and remarks at 
the Harvard Law School of the follow- 
ing visitors among others: Ambassador 
Aban Ebban of Israel (October 16 and 
23, 1958), Ambassador W. C. du 
Plessis of South Africa (December 4, 
1958), Fidel Castro of Cuba (April 
30, 1959) and Carmine De Sapio, the 
leader of Tammany Hall (April 9, 
1959). 

But of all the visitors to the Harvard 
Law School campus during the aca- 
demic year, 1958-1959, the ones that 
interested me the most were the Beat- 
nik poets. Reporter Levinson in the 
Harvard Law Record of March 26, 
1959, gave them this advance billing: 


Crazy Daisy Delivers 
Beatnik Poetry Tonight 


Allen (“I’m crazy as a daisy”) Gins- 
berg, Peter (“I’m very fine and happy 
and crazy as a wildflower”) Orlovsky, 
and Gregory (“I’m not crazy at all’) 
Corso will invade New Lecture Hall, 
Kirkland and Oxford Streets, Cam- 
bridge, this evening at 8 p.m. under 
the auspices of the Harvard Law School 
Forum and the Harvard Poetry Forum. 
The session, entitled “Howl and Other 
Poetry”, will be devoted to poetry 
readings followed by questions from 


the audience. It will be moderated by 
a member of the Harvard Faculty. 

The three panelists are modern 
generation poets, dubbed “Beatniks” 
by the popular press. Mr. Ginsberg is 
the author of Howl, a recently pub- 
lished collection of poetry. Mr. Orlov- 
sky is a mental-hospital attendant. 
Mr. Corso is “hollyhocks.” 

Tickets are 95 cents (at 23 Everett 
Street, the Coop, or the door) ; and it 
should be “fried shoes.” 


A reporter who adopted the nom de 
plume of “Skeezix” described the event 
in the April 9, 1959, issue of the Law 
Record as follows: 


Enthralling Evening 
With the Artists 

The speakers had not yet arrived, 
but the New Lecture Hall was full. 

Two lads sat across the aisle in 
levis, sneakers, and fatigue jackets. 
They chomped on their dentyne and 
fingered their dark sunglasses. Up in 
the balcony, a bunch in peppermint- 
striped sweatshirts guzzled their beer 
impatiently. A young woman with a 
shock of platinum hair and her own 
book of poems slid into her seat. 
There were more tieless spectators 
than are usual for a Forum function. 
Even among the more conservative ele- 
ments, there seemed to be a tendency 
to make the guests feel at home. (Sev- 
eral seemed to have gone unshaven 
that morning just for the occasion.) 
There was a constant buzz as people 
called out to one another, looking for 
seats. 

The three speakers arrived. The buzz 
grew to a din. It was an expansive 
assemblage. “Giddy,” said Mr. Gins- 
berg. Cheers were followed by a rous- 
ing round of “Happy Birthday to You” 
when the group was informed it was 
Mr. Corso’s 29th. 

The poetry reading began. As if by 
cue, the continual trickle of parties 
getting up and leaving the auditorium 
started. 

“The Ignu!”—Mr. Ginsberg cleared 
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his throat and went on. The silence 
was broken occasionally by nervous 
titters and knowing guffaws. “Phantas- 
magoria!”—Corso read on about his 
friends “all scroungy and bearded and 
waiting to get at the food.” In the 
balcony, there was a commotion as a 
cascade of beer cans tumbled to the 
floor and the undergraduates headed 
for the exit and Harvard Provisions. 

“There is a lion in my living room!” 
There was a greater rush for the door. 
Some clomped out defiantly as if they 
wished to be noticed leaving. Others 
hissed those departing. 

The reading went on. Mr. Corso 
praised the power of laughter, Mr. 
Ginsberg cried for his Aunt Rose, Mr. 
Orlovsky offered the Christus a rasp- 
berry egg cream. 

When the questions were over, it was 
noted that the eight blue-coated police- 
men had done a fine job of enforcing 
the smoking regulations. 

—Skeezix 

My Harvard scouts tell me that the 
“young woman with a shock of plati- 
num hair” in Skeezix’s yarn was none 
other than a first-year lady law student 
who bought a platinum wig and dressed 
as a Beatnik for the occasion. And 
this is what an aging parent can dis- 
cover about his son’s actual law school 
life, if he will but subscribe to the law 
school newspaper. How stupid can you 
be, just to take the school law review 
in which there is not a chuckle from 
cover to cover? 


S. E.C.: Far from Wall Street down 
in Durham, North Carolina ($1.50 per 
copy), the Duke Law Journal with its 
new orthodox format has an interesting 
note on the Arvida issue (pages 460- 
469). Readers will recollect that 
Arthur Vining Davis transferred over 
100,000 acres, or more than 155 
square miles, of Florida real estate to 
Arvida for development. In advance 
of S.E.C. registration of a public offer- 
ing of twenty-five to thirty million, 
Carl M. Loeb, Rhoades and Company 
and Dominick and Dominick issued a 
press release, stating that a registra- 
tion statement was in preparation and 
describing the objectives of Arvida’s 
development program. The S.E.C. 
moved to enjoin further press releases 
and to cancel the broker-dealer regis- 
tration of Loeb-Rhoades and Dominick. 
A consent decree (169 F. Supp. 211) 
and an S.E.C. Release (No. 5870) 
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ended the affair in favor of the Com- 
mission. The note writer, Richard Roe, 
of Duke, doubts the correctness of the 
rulings. 


S UPREME COURT: In the January, 
1959, Michigan Law Review (Vol. 57, 
No. 3, pages 315-348) Professor Ber- 
nard Schwartz, of New York Univer- 
sity Law School, has an interesting 
discussion of the more important de- 
cisions at the October, 1957, Term 
(2.00, Ann Arbor, Michigan). He 
cheers the Court’s ruling that the Presi- 
dent cannot remove the head of the 
War Claims Commission, a quasi judi- 
cial agency (Wiener v. U. S., 357 U.S. 
349). He deplores the granting of a 
passport to Rockwell Kent (Kent v. 
Dulles, 357 U. S. 116) as “a sharp 
break with prior law” consigning “to 
jurisprudential limbo” the assumption 
that “a passport was a mere privilege 
on which Government had the final 
word” (page 322). Quoting Mark 
Twain (“The more you explain it, the 
more I don’t understand it”), Professor 
Schwartz complains that, after reading 
and rereading, he cannot understand 
why Mr. Justice Brennan decided that 
Congress could deprive Perez of his 
citizenship for “such harmless conduct 


as voting in a foreign election” (Perez 
v. Brownell, 356 U. S. 44), but not 
have the power to expatriate Trop for 
desertion in time of war (Trop V. 
Dulles, 356 U.S. 86). 

Recalling Mr. Dooley, Schwartz 
found in the decisions at the 1957 
Term a “response of the high Court 
to public opinion”. Among others, he 
refers to the defense plant cases (Borg- 
Warner, Continental Motors, Murray 
and American Motors, 355 U. S. 466, 
484, 489 and 356 U. S. 21). As we 
know, the decisions at the 1958 Term 
(particularly those on June 8, 1959) 
confirm the shrewdness of this obser- 
vation. 

I particularly enjoyed the discussion 
by Dr. Schwartz of the loyalty cases 
(Lerner v. Casey, 357 U. S. 468, and 
Beilan v. Board of Education, 357 U.S. 
399) and the criminal cases (Payne v. 
Arkansas, 356 U. S. 560, which 
Schwartz sees as a reversal of Stein v. 
United States, 346 U. S. 156; Crooker 
v. United States, which Schwartz re- 
gards as an improper application of 
Betts v. Brady, 316 U. S. 453, in a 
capital case; Hoag v. New Jersey, 356 
U. S. 464, which he views as a “sacri- 
fice of substance to form”; and Benanti 
v. United States, 355 U. S. 96, with “its 


clear implication that state police com- 


mit a federal violation whenever they 
engage in wiretapping even though the 
wiretapping is expressly permitted by 
a state law” (page 342) ). 

Professor Schwartz concludes that 
“the key polar figures” are Justices 
Black and Frankfurter. Their rival 
philosophies divide the Court; the one 
activist, the other passive. And I infer 
that Dr. Schwartz stands with Mr. 
Justice Frankfurter because he says “if 
there is any one factor that has con- 
tributed to the mounting criticism of 
the present Court, it has been the 
strength shown on it of the Black ac- 
tivist position” (page 348). On the 
other hand, he reports in some detail 
an incident on October 15, 1957, where 
there was a bit of an argument between 
the Chief Justice and Mr. Justice 
Frankfurter (pages 344-345 as reported 
in Life, June 16, 1958, page 93). And 
Schwartz adds, “This type of back- 
biting in public has characterized sev- 
eral sessions of the Court during the 
past term.” While he says, “the present 
situation in this respect has not deteri- 
orated to anything like that in the 
Court under Chief Justice Stone, when 
a series of bitter personal feuds brought 
the high bench close to institutional 
chaos”, nevertheless, “the flowering of 
personal dissension on the Court 
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threatens to destroy what had been 
hoped to be Earl Warren’s main con- 
tribution to the supreme tribunal. Dis- 
sonance among the justices bids fair to 


become the dominant characteristic 


Who Writes Our 
Regulatory Opinions? 


(Continued from page 1264) 


an agency would be reversed but for 
the fact that a group of technicians 
have plugged every loophole on an ex 
post facto basis after the decision was 
made, then that decision ought to be 
reversed. Appellate courts should deal 
with the real thinking of the deciders, 
not with the rationalizations of a pro- 
fessional group who figure out after a 
decision is made what the deciders 
ought to have thought. 

Finally, there is the argument that 
this is all just too much work for the 
members of regulatory agencies. With 
this argument the proponents of anony- 
mous group-opinions find themselves 
impaled on two sharp dilemma horns. 


For if the members of an agency do, in 
fact, decide the cases that come before 
them, and if in order to decide these 
cases they go through all the requisite 
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that it was in the court between Hughes 
and Warren” (page 345). 


Lone: George H. Foss, of the 
Florida Bar, former Planning Director 
of Birmingham, Alabama (1955-57), 
and Senior Planner-Attorney for St. 
Petersburg, Florida (1958), has writ- 
ten an excellent article entitled “Inter- 
ested Third Parties in Zoning” for the 
Florida Law Review (Vol. 12, No. 1, 
Spring, 1959; $1.50 per copy; Gaines- 
Florida). 


ville, It nicely blends legal 


mental processes, then there should be 
little extra burden in setting these 
mental processes down in an opinion. 
But if, as a matter of fact, they do not 
go through the requisite mental proc- 
esses, then their decisions are in reality 
not supported by the necessary legal 
and factual foundations and are not 
rendered in accordance with law. 

The Attorney General’s 1941 Report 
on Administrative Procedure summed 
up the whole matter very well. “The 
heads of the agency”, it said, “should 
do personally what the heads purport 
to do.”19 And that is all that the Over- 
sight Committee recommendation asks 
them to do.!! 


‘ 


and practical considerations affecting 
local zoning practices. Of particular 
interest is the section dealing with the 
variances between zoning theory and 
practice and a discussion of the prac- 
tical and legal difficulties faced by 
residential property owners seeking 
protection from zoning boards whose 
members tend to be “real estate de- 
velopment oriented”. The article mani- 
fests a keen awareness of the inade- 
quacies of zoning law administration 
at the local level and the consequent 
adverse effect on the community as a 
whole from the overemphasis in prac- 
tice on the supposed increases in land 
values and taxes said to result from 
alleged “improvements” occasioned by 
relaxation of zoning restrictions, al- 
though, in fact, a net loss to the com- 
munity may often result. This comment 
is not only mine but also Sam Fish- 
man’s of the Office of General Counsel 
of the Navy who is well known to the 
Zoning Board of Silver Spring, Mary- 
land. And when Sam finds a piece on 
zoning of assistance, it has to be good 
because those of us who know him 
think of Sam’s Zoning Head as the 
same as Goldsmith’s School Master’s. 


Many solutions are currently pro- 
posed for the so-called “problem” of 
the administrative agencies. These in- 
clude higher pay, longer terms, rotation 
between agencies, and a wide gamut of 
reorganizing plans. I have proposed 
some myself in a recent memorandum 
to the President at the time of my 
resignation from the CAB.!* I believe, 
however, that requiring the members 
of agencies to do their own opinion- 
writing will by itself be a long step 
toward solving certain aspects of the 
“problem”. It will greatly reduce the 
impact which a chance remark, an 
article in a trade journal or a vague 
general theory sometimes seems to have 
on administrative decisions, because 





10. Attorney General’s Committee on Admin- 
istrative Procedure, Final Report 52 (1941). 

11. Since this article was written, Represent- 
ative Harris has introduced a bill, H.R. 4800, 
86th Cong., Ist Sess. (1959), which amends the 
Communications Act of 1934, the Federal Avi- 
ation Act of 1958, the Federal Power Act, the 
Federal Trade Commission Act, the Interstate 
Commerce Act, and the Securities Exchange 
Act of 1934 and which provides in each case: 

e Commission [Board] shall designate 
one of its members to prepare or to person- 
ally direct the preparation, in writing, of 
a statement of reasons or basis for the 
decision of the Commission [Board] in 
each case decided by the Commission 
{Board Each such statement shall be 
signed by the member of the Commission 
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[Boardj who was responsible for its prep- 
aration. Members shall be designated to 
prepare or direct the preparation of such 
statements so that, insofar as possible, (1) 
each member of the Commission [Board] 
will be responsible for the preparation of 
such statements with respect to every ty 

ye case decided by the Commission [Hoard] 

(2) no member of the Commission 
{Board} will be responsible for the prep- 
aration of a substantially greater number 
of such statements than any other member 
of the Commission [Board] with respect to 
any ype. of of case decided by the Commis- 
sion [Board 
12. Hector, Syeataine of the CAB and the 

Independent Re agulanery Commissions, Mem- 
orandum to the President (1959). 
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the deciders will have to study the ac- 
tual record in each case. It will dis- 
courage the litigant who hopes to sway 
a decision by presenting a partial or 
distorted picture of the record. It will, 
in short, bring together the decision- 
making process and the facts in the 
case. 

All of this will be harder work for 
members of the agencies, but it will 
thus limit appointments to men who 
want to work hard. And as the mem- 


Court Congestion 
(Continued from page 1268) 


separate trial may be had upon such 
issue of liability, upon motion of any 
of the parties or at the Court’s direc- 
tion, in any claim, cross-claim, coun- 
terclaim or third-party claim. 

In the event liability is sustained, 
the court may recess for pretrial or 
settlement conference or proceed with 
the trial on any or all of the remain- 
ing issues before the Court, before the 
same jury or before another jury as 
conditions may require and the Court 
shall deem meet. 

The court, however, may proceed to 
trial upon all or any combination of 
issues if, in its discretion, and in fur- 
therance of justice, it shall appear that 
a separate trial will work a hardship 
upon any of the parties or will result 
in protracted or costly litigation. 


Sections of the Illinois Civil Practice 
Act dealing with joinder of plaintiffs 
and defendants confer on the trial court 
discretion to order separate trials and 
otherwise to protect the parties from 
iijustice or unnecessary expense. (IIl. 
Rev. Stats. (1957), c. 110, Secs. 147, 
1 18; Rule 11, Ill. Supreme Court Rules, 
lil. Rev. Stats. (1957), c. 110, Sec. 


sonally explain their own rea- 

' their decisions, as they begin 

“a decent respect to the opin- 

ankind”, so they will gain in 

ever-growing measure of re- 

the eyes of mankind—and 

i%even more important, perhaps, 

a cron measure of care and respect 

in their own eyes for their own de- 
cisions.@ 

One troublesome question remains: 

If this change comes about, what can 


101.11; Opal v. Material Service Corp., 
133 N.E. 2d 733, 9 Ill. App. 2d 433.) 
The Illinois Supreme Court has held 
that under Section 1, Article 6 of the 
Illinois Constitution, it has the rule- 
making power for practice and proce- 
dure (People v. Callopy, 358 Ill. 192, 
192 N.E. 634; Gijure v. Sloan Valve 
Co., 367 Ill. 489, 11 N.E. 963; King v. 
Missouri, 107 U. S. 221). In Eley 
v. Gamble, 75 F. 2d 171 (4th Cir., 
1935), it was held that due process 
does not require any particular form 
or method of procedure. Once a method 
is specified by rules of court, however, 
litigants must substantially comply with 
the requirements of these rules so that 
the orderly disposition of the business 
of the court may be facilitated and the 
prompt administration of justice be 
expedited. (Village of Barrington v. 
Lageschulte, 323 Ill. 343, 154 N.E. 
137.) 


An early determination of the liabil- 
ity issue will dispose of the entire case 
in the 40 per cent of trials which result 
n “not-guilty” verdicts. (Delay in the 
Court, page 99.) In those cases it will 
save the 70 to 80 per cent of trial time 


we do with the opinion-writers? They 
are hard working, learned, intelligent 
men; they are devoted civil servants. 
Personally, I think they are a good 
pool from which to select not only new 
top staff officers and new hearing exam- 
iners for the agencies, but -also new 
members of the regulatory agencies. 
After all, they have well developed one 
of the basic requisites for good hearing 
examiners or agency members—the 
ability to write their own opinions. 


generally consumed by medical testi- 
mony, hospital records, X-rays, physi- 
cal examinations and treatment pertain- 
ing to the nature and-extent of the 
injuries and the amount of damages. 
We have all presided over many cases 
which were settled after convincing 
proof of liability had been introduced 
or when both parties realized the futility 
of further litigation. Many exaggerated 
ad damnum cases have been non-suited 
under such circumstances for a mini- 
mum settlement hardly sufficient io 
cover the costs. 


The rule is limited to personal in- 
jury and other civil cases wherein the 
issue of liability is separate from and 
independent of the issue of damages. 
There are some common law cases in 
which damages must be proved in or- 
der to establish liability, as in suits 
predicated upon fraudulent transac- 
tions, and we should, therefore, leave 
the separation of issues in cases wholly 
within the discretion of the trial judges 
(McClain v. Socony-Vacuum Oil Co., 
10 F.R.D. 261; Mount v. Dusing, 414 
Ill. 361, 111 N.E. 2d 502). 


The function of improving the proce- 
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. dural phase of the law for the achieve- 
ment of justice is committed to the 
courts, (Pound, “Procedure under 
Rules of Court in New Jersey,” Harv. 
L. Rev. 28 (November, 1954).) Dean 
Wigmore insisted that “All rules of 
procedure in courts, not expressly or 
impliedly prescribed by the Constitu- 
tion, fall under the judiciary power, 
for the purpose of making or changing 
them.” (Wigmore, “Legislature Has 
No Power in Procedural Field”, 20 
J. Am. Jud. Soc. 159, 160 (1936).) 
Let us humanize and modernize our 
professional practice and raise its 
standards. We must fight with every 
resource at our command the scandal- 
ous practices which visit shame and 
disgrace upon our institution and 


Albert Sherman Osborn 
(Continued from page 1287) 


courtrooms. He presented ideas as to 


the use and reception of expert testi- 
He outlined 
practical suggestions to trial lawyers 
regarding the cross-examination of op- 


mony in court. many 


posing experts who were considered to 
be wrong in the opinions they ex- 
pressed in court, and as to how to pre- 
sent the testimony of their own experts. 

The books and articles of Mr. Os- 
born are studied throughout the world, 
certain of them having been translated 
into other languages. It is quite prob- 
able that more of his writings have 
been quoted by lawyers, judges and 
appeal courts than those of any other 
layman. His works influenced legisla- 
tures to pass laws which removed many 
of the old hindering restrictions and 
which made it possible to present docu- 
ment expert testimony in a more thor- 


ough and scientific manner. 


which destroy the spirit of the liti- 
gants. The time for our court to act 
is now, before we fall even further be- 
hind in our work. We owe it to our 
litigants to set the machinery in mo- 
tion for the early disposition of law- 
suits. If we ignore our responsibility, 
we admit professional bankruptcy. 
The new rule is grounded on neces- 
sity and public welfare. The crucial 
problem which this rule attempts to 
alleviate demands the intervention of 
an intelligent, constructive and pro- 
gressive judiciary. By having adopted 
this rule, our court has given real 
meaning to the wisdom of Attorney 
General William P. Rogers (1958 Pro- 
ceedings of the Attorney General’s 
Conference on Court Congestion, page 


6): 


Osborn’s Work... 
Influence in Court 


Thus the tremendous influence of 
Mr. Osborn has been threefold in the 
administration of justice; first, on doc- 
ument examiners everywhere, resulting 
in raising the standard of their work; 
second, on lawyers and judges, result- 
ing in a far better reception in court of 
expert testimony by qualified document 
examiners; and third on legislators. 
resulting in the passage of needed laws. 
The effective manner in which the docu- 
ment evidence was handled in the Rice- 
Patrick murder and forgery case made 
a deep and favorable impression on the 
Bench and Bar. Eighty-year-old mil- 
lionaire W. M. Rice died under sus- 
picious circumstances. His will be- 
queathed his estate of some six million 
dollars to build a university in Hous- 
ton, Texas. However, soon after Rice’s 
death people were astounded when a 
later will was filed for probate. This 
new will left Rice’s fortune to his 
trusted friend and adviser, Albert T. 
Patrick. It bore the purported signa- 
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In the years ahead I believe our 
profession must give greater emphasis 
to improving the administration of jus- 
tice in order to provide the public 
with better service. Our profession has 
just one product: justice for people. 
We must expedite the administration 
of justice so that the right result is 
obtained at the right time for the per- 
son involved. There is a growing de- 
mand throughout the country that we 
work for this objective. 


It was with a sense of great concern 
and deep dedication that I recom- 
mended the adoption of this measure. 
We judges have a solemn duty and 
opportunity. Paraphrasing the im- 
mortal Lincoln’s admonition—We can 
nobly save or meanly lose the greatest 
democratic system for the administra- 
tion of true justice. 


ture of W. M. Rice on each of its four 
pages. Mr. Osborn was immediately 
engaged to examine the document and 
he soon discovered that all four signa- 
tures were forgeries by the tracing 
method. He clearly demonstrated in 
court that the four signatures suspi- 
ciously superimposed on each other, 
something genuine signatures never 
did. Osborn was corroborated by other 
handwriting experts of the day. The 
effective testimony of these experts re- 
sulted in the Patrick will being de- 
clared a forgery. Rice’s estate, which 
had increased several million dollars 
in the meantime, was finally used to 
establish the celebrated Rice Institute 
of Houston, Texas. Another interesting 
phase of the case was that Patrick was 
tried and convicted of the murder of 
Rice but later pardoned by the Gov- 
ernor. 

In the Patrick case the handwriting 
experts were allowed to state reasons 
for their opinion, and demonstrative 
photographs were introduced in sup- 
port of their reasons. However, in 
many other jurisdictions the old ham- 
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pering restrictions to effective expert 
testimony were still the rule and Mr. 
Osborn kept on with his campaign for 
improvements. 

From the time Mr. Osborn went to 
Rochester he had been studying the 
subject of typewriting identification. It 
had been generally assumed that type- 
writing, being the product of a me- 
chanical device, could not be identified 
as having been written on a certain 
make of typewriter or on a certain 
individual machine. Osborn soon came 
to the definite conclusion that not only 
could the make of typewriter be deter- 
mined but also that the individual 
typewriter could be identified, and in 
some instances even the identity of the 
typist could be established. His pio- 
neering work in typewriter identifica- 
tion and the measuring devices he had 
invented became very useful as early 


as 1908. 


During the colorful Teddy Roose- 
velt’s Administration, an acrimonious 
dispute arose in 1908 between Congress 
and the Administration over the pro- 
portionate number of battleships and 
submarines that should be built. A 
Select Committee under House Resolu- 
tion No. 288 held hearings to investi- 
gate the subject. The matter grew into 
a raging controversy, resembling some 
of the recent McCarthy subversive 
hearings in the Senate. Charges and 
counter-charges of graft and corrup- 
During the bitter 
hearings some important typewritten 
anonymous documents came into ques- 
tion and were injected into the middle 
of the dispute. The committee boldly 
declared these anonymous letters to be 
“a cowardly attempt to blacken the 
character and defeat the nomination 
and ruin the career of Representative 
Loud, Michigan”. It was imperative 
that the origin of the documents should 
be run down. Again Mr. Osborn be- 
came a key witness in identifying the 
typewriter that was used to type “these 


tion were made. 


infamous letters”. 

By this time Mr. Osborn had become 
widely known as a highly qualified 
His business had 
grown to such proportions that in 1910 
he moved from Rochester to New York 
where he opened an office and began 
devoting his entire time to questioned 
document work. 

Cases came to him from almost every 


document examiner. 


state in the Union, from every province 
in Canada, and from other countries 
as well. He was a direct, forceful, 
convincing witness. He possessed a 
keen sense of humor and ready repar- 
tee. Jurors, lawyers, judges and spec- 
tators were impressed by his distinctive 
manner of testifying. Mr. Osborn did 
not consider that a court of justice 
was a place for frivolity, nor did he 
believe that giving testimony was mere- 
ly a battle of wits. However, any an- 
tagonist who attempted to embarrass 
him by casting aspersions on him or 
his profession generally learned to his 
regret that Osborn was not a man to 
sit meekly by and allow a challenge to 
go unheeded. In one instance a flippant 
cross-examiner sought to hold him up 
to ridicule by asking “You know so 
much about this writing, I presume 
you could tell me whether or not it 
was written while the writer was riding 
on a mule’s back?” Quick as a flash 
Osborn replied “I have not had the 
experience of examining writing which 
was written on a mule’s back but I 
have had considerable experience with 
jackasses.” The reply was so devastat- 
ing in its effect that the upset cross- 
examiner promptly sat down and asked 
no more questions of Osborn. 


The Lindbergh Kidnaping ... 
The Zenith of Osborn’s Career 

When the baby of the world’s hero, 
Charles A. Lindbergh, was kidnaped 
and murdered in 1932, Mr. Osborn was 
one of the first experts selected to ex- 
amine the extortion letters that came to 


Lindbergh demanding $50,000 ransom. 
The handwriting of hundreds of sus- 
pects was examined. Finally when 
specimens of the handwriting of Bruno 
Richard Hauptmann were submitted to 
Osborn, he positively identified Haupt- 
mann as the writer of the ransom 
letters. Hauptmann was soon thereafter 
charged with murder. 

As an expert witness at the trial Mr. 
Osborn stated his definite conclusion 
that Hauptmann had written the extor- 
tion letters, and in clear and incisive 
language gave his reasons for that 
conclusion. At the end of his direct 
testimony Osborn stated “the physical 
connections between these writings, in 
my opinion, are irresistible, unanswer- 
able and overwhelming”. Seven other 
reputable document examiners who 
had independently examined the writ- 
ing testified that in their opinion 
Hauptmann was the writer of the ran- 
som letters. Hauptmann himself said 
“Dot handwriting is the worstest thing 
against me.” The jury found Haupt- 
mann guilty, and the New Jersey Court 
of Appeals affirmed the verdict. 

It has been frequently stated that 
expert testimony reached its zenith in 
the Lindbergh-Hauptmann case. Each 
of the eight handwriting experts for 
the State was given full and courteous 
attention by the trial judge and by the 
jury. Each expert gave reasons in 
detail for his expressed opinion and 
made clear his reasons by the use of 
enlarged photographs. This was a far 
cry from the procedure in ihe Molineux 
case where photographs were excluded 
and where the trial judge made deroga- 
tory and derisive remarks about ex- 
perts. 

Two of the sincerest admirers of 
Mr. Osborn’s efforts over the years to 
raise the standards of document ex- 
amination and to improve the recep- 
tion of document expert testimony in 
court were Roscoe Pound, Dean of the 
Harvard University Law School, and 
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Dean John H. Wigmore. The reputation 
of these two men for discernment and 
legal learning needs no embellishment 
here. In writing an introduction to Mr. 
Osborn’s book Questioned Documents 
(1910) Dean Wigmore said: 


The feature of Mr. Osborn’s book 
which will perhaps mark its most 
progressive aspect is its insistence 
upon the reasons for an opinion,—not 
the bare opinion alone. If there is in 
truth a science (and not merely an 
individual empiricism), that science 
must be based on reasons, and these 
reasons must be capable of being 
stated and appreciated. Throughout 
this book may be seen the spirit of 
candid reasoning and firm insistence 
on the use of it. I believe that this is 
the spirit of the future for the judicial 
attitude towards experts in documents. 
If judges and lavvyers can thoroughly 
grasp the author’s faith in the value 
of explicit, rational data for expert 
opinions, the whole atmosphere of such 
inquiries will become more healthy. 
The status of the expert will be prop- 
erly strengthened, and the processes of 
a trial will be needfully improved. 


Dean Roscoe Pound in writing an 
introduction to Mr. Osborn’s last 
book, Questioned Document Problems 
(1944), states: 


A book by Mr. Osborn on the prob- 
lems of proof as to questioned docu- 
ments needs no introduction by any- 
one. His name is a sufficient guarantee 
of matter which judges and lawyers 
and all who have to do with such 
problems must look into and, in the 


words of Captain Cuttle, when read 
“make a note on’t.” It is not too much 
to say that he has created the pro- 
fession of examiner of questioned 
documents in this country and has 
turned what had been largely a matter 
of superficial guesswork or plausible 
advocacy into a matter of scientific 
investigation and demonstration. 


Osborn’s campaign to make docu- 
ment examination an important factor 
in the administration of justice had 
borne fruit. It had been a long, tedi- 
ous, uphill fight. Today the testimony 
of honest, competent document exam- 
iners is received in court with dignity 
and respect in almost every jurisdic- 
tion throughout the land. 

For many years prior to the Lind- 
bergh-Hauptmann trial, Mr. Osborn 
had annually invited many of the lead- 
ing document examiners to meet for 
educational discussions of problems 
incident to questioned document work. 
Each person invited was of unques- 
tioned integrity, with a sincere thirst 
for more knowledge on the subject. 
Each expert was required to present a 
paper at the meeting on a_ subject 
previously assigned. This procedure 
proved to be of tremendous value to 
these document examiners, thus fur- 
thering the objective of achieving 
merited recognition of the profession 
of document examination. 

Subsequently Mr. Osborn and others 
thought this group should become a 
formal association, and in 1942 the 
American Society of Questioned Docu- 
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ment Examiners was organized with 
Mr. Albert Sherman Osborn as its first 
president, a position he held for four 
years. 

Mr. Osborn remained active and in- 
fluential right up to the time of his 
death in 1946. His formal education 
and scholastic attainments were not 
marked by milestones of diplomas and 
degrees, but were characterized by the 
steady climb toward the rarified plane 
of learned men. He was a wide and 
constant reader of both literary and 
scientific books and with his keen anal- 
ysis and penetrative understanding of 
the author’s ideas, combined with his 
unusually retentive memory, he pushed 
to the very heights of learning. He 
could discourse intelligently on a wide 
variety of subjects and usually with 
the utmost authority. He was an edu- 
cated man in the fullest meaning of 
the word. 

Mr. Osborn was a man of innate 
kindness, warmly human. His rich and 
unfailing sense of humor was captivat- 
ing and infectuous. Despite his con- 
spicuous successes he remained deeply 
humble throughout his long and bril- 
liant career. 

One arises from a contemplation of 
the life of such a man as Albert Sher- 
man Osborn with a profound appreci- 
ation and respect for his dignity and 
learning, for his zeal and fortitude, 
and for the ability with which he led 
others forward in the long struggle to 
advance the administration of justice. 
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RATES 25 cents per word for each insertion; 
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vance. Copy should reach us by the first 
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LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLARK BOARDMAN 
Co., Lrp., 11 Park Place, New York City. 





THOMAS LAW BOOK COMPANY PUBLISH- 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2, Mo. 





LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Price list free on request lists some used law books 
we have for sale, also indicates the type materials 
we will purchase. Claitor’s Book Store, Baton Rouge 
2, Louisiana. 








LAW BOOKS NEW AND USED BOUGHT 
and sold at attractive prices. JoHN BANKHURST, 
Union Commerce Building, Cleveland, Ohio. 





LAW OF DISPUTED AND FORGED DOCU- 

ments. J. Newton Baker makes a very impor- 
tant contribution in this field. $15.00. The Michie 
Company, Charlottesville, Va. 








“THE HAND OF HAUPTMANN,” STORY 

of Lindbergh Case by Document Expert cited 

by John Henry Wigmore, 368 pages, 250 illus- 
oe 


trations. Price $5.00. V. Harinc @ J. H. 
HarinG, 15 Park Row, New York 38, N Y. 





LAW BOOKS, CALENDARS, BOOK- 
MATCHES. Salesmen wanted. Koths Specialty 
Co., 516% Main, Vancouver, Wash. 





WHEN YOU HAVE A DOCUMENT CASE TO 

try, send for “The Problem of Proof” (in 
Disputed Document Trials), by Albert S. Osborn, 
539 pages, with an introduction by John Henry 
Wigmore ($10.50). (“Questioned Documents” and 
“Questioned Document Problems” are both tem- 
porarily out of print.) Also available, “The Mind 
of the Juror,” at $6.00. Send to Albert D. Osborn 
and Associates (Examiners of Handwriting, Type- 
writing, Erasures, etc.), 233 Broadway, New York 
ae Ys 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Ceci: Sxipwite, 
108 East Fourth Street, Los Angeles 13, California. 





WRITE US FOR YOUR TEXT BOOK NEEDS. 

Good used law books bought, sold and ex- 
changed. (In business 50 years.) THe Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 





LOWEST PRICES USED LAW BOOKS COM- 

plete stocks on hand, sets and texts, Law Li- 
braries appraised and bought. Nationat Law 
1.isRARY APPRAISAL ASSOCIATION, 127 South 
Wacker Drive, Chicago 6, Illinois. 





LAW BOOKS—WE CAN SUPPLY THE 

following sets at this time: U.S. Attorney 
General Opinions, complete sets or odd volumes— 
Decisions of the Commissioner of Patents, com- 
plete sets or odd volumes. Practically all Law 
Reviews and Periodicals published in the U.S.A. 
Law Books bought, sold and exchanged. Write us 
for your every law book need. DENNIS & CO., 
INC., 251 Main St., Buffalo 3, New York. 





ORDWAY HILTON’S “SCIENTIFIC EXAMI- 

NATION OF QUESTIONED DOCUMENTS 
is of particular value to all practicing attorneys and 
field investigators and a conventional aid to the trial 
lawyers in the presentation of evidence of this type 
in the courtroom” writes Nat P. Ozmon in North- 
western University Law Review. SCIENTIFIC 
EXAMINATION OF QUESTIONED DOCU- 
MENTS by Ordway Hilton, 1 Vol., illustrated, 
$15.00 delivered. Callaghan & Company, 6143 N. 
Cicero Avenue, Chicago 46, Illinois. 





DETECTIVES 








THEO. R. GREVERS INTERNATIONAL PRI- 

vate Detective; Specialized foreign, Surveillance, 
Subterfuge, Undercover; Personal, Criminal, Indus- 
trial, Insurance, Inheritance, Missing Persons and 
Assets, Patent Infringement, Foreign Market and 
Branch-Plant Location Investigations; Investiga- 
tors male and female, speaking German, Swedish, 
Dutch, French, Spanish; References, Licensed, 
Bonded, Notarized Reports, Testimony; Box 978, 
Battle Creek, Michigan; Telephone, Woodward 
4-2445. 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. Dickens 2-2391. 
Twenty years Nationwide experience. Qualified in 
all courts. Formerly in charge of U. S. Government 
laboratory. Fellow, American Academy of Forensic 
Sciences. See Martindale-Hubbell Law Directory for 
qualifications. 





RICHARD BOWEN, DETROIT 27, MICH. 

28 years’ experience. Qualified in all courts. 
Completely equipped laboratory. 10023 Hubbell Ave. 
VErmont 7-6454. 





DONALD DOUD, CHICAGO, MILWAUKEE. 

Chairman. Document Section, American Academy 
of Forensic Sciences; Director, American Society of 
Questioned Document Examiners. 312 East Wiscon- 
sin Avenue, Milwaukee; Temple Building, Chicago. 





VERNON FAXON, EXAMINER OF QUES. 

tioned documents. Opinions rendered re: Hand- 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050. 





E. H. FEARON. BESSEMER BUILDING, 

agg: 22. ir Office telephone: ATilantic 
1-2732 1 _ TEnnyson 5-7865. 
Scientific. examination of 
Completely equipped laboratory. " Photographic ex- 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 











BEN GARCIA, EXAMINER OF QUESTIONED 

handwriting and typewriting. Qualified expert. 
Over 15 years’ experience. 810 E. & C. Building, 
Denver, Colorado. Phone AComa 2-2360. 











“SED LAW BOOKS AT ATTRACTIVE 
prices. We buy and sell either one book or a 
mplete library. Let us quote you prices. Haray 

i. Lake, 321 Kearney Street, San Francisco 8, 


California. 








LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, hand-printing, typewrit- 
ing, erasures, alterations, inks. etc. See Martindale- 
Hubbell. Member A.S.Q.D.E. 1830 Exchange Bldg., 
JAckson 5-1711. 








HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 











LUKE S. MAY, CONSULTING EXPERT & 

examiner of “‘Questioned Documents”. Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Main 3-2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years’ experience. For- 
merly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





WM. H. QUAKENBUSH—30 YEARS’ EXPE- 

rience in the disputed document field. Qualified 
in all courts. Fully equipped laboratory. Listed in 
Martindale-Hubbell Directory. Phone VI 3-7826, 
Box 424, Lawrence, Kansas. 





KARL_SCHOTTLER, ST. LOUIS, MO., 
915 Chestnut Street. Telephone GArfield 1-3399. 
Scientific Technique in Document Examination. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIctor 
2-8540. 









DR. WILMER SOUDER, CONSULTANT. RE- 

ports, Exhibits, Testimony. See Martindale- 
Hubbell Law Directory for qualifications. 3503 
Morrison St., Washington 15, D.C. Phone: 
WOodley 6-3050. 





HANNA F. SULNER, NEW YORK CITY. 

Qualified examiner of all kinds of questioned 
documents; expert testimony illustrated. 35-30 81 
Street, Jackson Heights 72, New York. IL. 8-6176. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nation-wide qualification. 14 South Central, St. 
Louis 5, Mo. PArkview 5-9394, 





JOSEPH THOLL, EXAMINER OF QUES- 

tioned Documents, 58 Bellview Avenue, Chagrin 
Falls, Ohio. Telephone: Chestnut 7-6731. 26 years’ 
experience. Author of recognized articles. Retained 
by United States Government, Congressional Com- 
mittees, State of Ohio, Legal Profession in United 
States, Canada and foreign countries. Formerly 
Expert for Base Legal and Intelligence Depart- 
ments, AAF. Civilian Examiner for Cleveland 
Police Department. 





HERBERT J. WALTER (1879-1958) LINTON 

GODOWN—Examiners and Photographers of 
Questioned Documents. Member A.S.Q.D.E., Fel- 
low A.A.F.S. Suite 2210, 100 North LaSalle St., 
Chicago 2—phone CEntral 6-5186. 





GEORGE L. WHITE, EXAMINER OF QUES- 
tioned Documents, 4229 Brook Road, Richmond, 
Virginia. 
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LAWYERS WANTED 





POSITIONS WANTED 





TECHNICAL SERVICES AVAILABLE 





RAPIDLY GROWING CASUALTY COMPANY 

is forming a legal department for its Chicago 
Office for the handling of all types of casualty 
claims for Answer through trial. There will be no 
investigative work in connection with this depart- 
ment, inasmuch as that portion of the handling of 
the claim is handled by a separate claim department. 
Salary and opportunity are unlimited as the com- 
pany grows. Box 9N-1. 





CORPORATE ATTORNEY—-WELL ESTAB- 

lished company with headquarters in Kansas 
City has opening for senior attorney, age 35-45, 
with corporate experience in transportation or pub- 
lic utilities. Job offers advancement and excellent 
benefit program to man who wants permanent 
career, Please submit detailed education and pro- 
fessional résumé to Box 9D-1. 





MISCELLANEOUS 





1,000 EMBOSSED BUSINESS CARDS—$4.50 

postpaid—-Dignified, distinctive, free samples and 
style chart. P. L. Baker, Dept. B, 9244 Convent 
Ave., Phila. 14, Pa. 





VALUATION OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals pre- 
pared for gift and estate tax purposes, sales, 
mergers, recapitalizations, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. For informa- 
tion, call or write MANAGEMENT PLANNING, 
INC., 192 Nassau Street, Princeton, New Jersey 
(Walnut 4-4200). 





$50,000 FOR LOSS OF SIGHT OF EITHER 

eye or for loss of use of any limb. Same for 
accidental death. No age limit for actively prac- 
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